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Coart of Appeals of the District of Colombia. 


No. 3150. 

Sidney T. Manning ct al., Appellants, 

vs. 

Rita R. Childress. 


a 1 n the Supreme Court of the District of Columbia, Holding a 

Probate Court. 


In re Estate of Charlotte Thri/ston Dailey, Deceased. 

No. 20,904; Adm. Doc. 49. 

Last II ill and Testament of Charlotte Thruston Dailey. 


I, Charlotte Thurston Dailey of the City of Washington, District 
of Columbia, do make and declare this to be my last will and testa¬ 
ment, hereby revoking and annulling all wills heretofore by mo 
made. 

Firstly. 1 direct my Executors hereinafter named to pay my just 
debts and the expenses of my funeral as soon after my decease as 
may be practicable. 

Secondly. J give and bequeath to Charles Thruston Manning, Wil¬ 
liam Thurston Manning, Joseph T. Manning, Sidney Thruston 
Manning and Powell Thruston Manning, the sum of Five Hundred 
(500) Dollars each. 

Thirdly. All the rest, residue and remainder of mv property and 
estate, mil and personal, wheresoever situate and of which 1 may 
die seized or possessed, I give, bequeath and devise to my brother, 
Sidney T. Manning, and the American Security and Trust Com¬ 
pany, a corporation incorporated under the laws of the District of 
Columbia, and having its principal oflice and place of business in 
the City of Washington, in said District, and to the survivor of them, 
absolutely and in fee simple, as Trustees, in trust, to take, hold and 
manage the same, wifi full discretionary powers of sale in fee simple 
or otherwise, upon such terms as they, or the survivor of them, may 
deem advantageous, of investment and of reinvestment, and they 
shall collect the rents, revenue and income therefrom, and 
2 after paying all the expenses which they may consider neces¬ 
sary and proper in connection with the management of the 
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trust hereby created, they shall pay and turn over the net income 
therefrom in the manner following: 

They shall pay and turn over to Mary E. Bower the sum of Thirty- 
five (35) Dollars j>er month for and during the term of her natural 
life, the first payment to l>e made on the first day of the calendar 
month occurring next after the day of my death. The balance and 
remainder of the net income from said trust estate and after the 
death of the said Mary E. Bower, the entire net income they shall 
pay and turn over to my daughter, Rita R. Childress, for and dur¬ 
ing the term of her natural life, and upon her death, said net income 
from the trust estate shall be paid and turned over, by my Trustees, 
or the survivor of them, to the issue of my said daughter, per stirpes, 
for and during the period of twenty-one (21) years from and after 
the death of my said daughter. 

Twenty-one (21) years after the death of my said daughter, the 
trust herein created shall cease and determine and my said Trustees, 
or the survivor of them, shall assign, convey, pay and turn over the 
entire property then constituting the trust estate, to the then living 
issue of my said daughter, absolutely and in fee simple, per stirpes. 

Should my daughter die without leaving issue surviving her, or 
should she die leaving issue surviving her, which issue shall 

3 become extinct during the period of twenty-one (21) years 
after her death, then upon mv daughter's death in the one 

instance and upon said issue Incoming extinct in the other instance, 
the trust herein created shall cease and determine, and my trustees, 
or the survivor of them, shall assign, convey, pay and turn over the 
entire trust estate, to my then living heirs at law, al>solutely and in 
fee simple; except, however, should the said Mary E. Bower l>e liv¬ 
ing at the time of the termination of said trust as aforesaid, then my 
said Trustees or the survivor of them, shall retain property and 
money sufficient, in their or its opinion, to yield a net income of 
Thirty-five (35) Dollars per month, which amount is to be paid 
to the said Mary E. Bower during her life time, and upon her death 
the property so retained shall l>e assigned and conveyed, to my then 
living heirs at law, al>solutely and in fee simple. 

lastly. I hereby nominate, constitute and appoint the said Ameri¬ 
can Security and Trust Company of Washington, District of Colum¬ 
bia, and mv brother, Sidney T. Manning, to l>e the Executors of this 
my last Will and testament, and request that they l>e not required 
to give bond as such; and I hereby empower my said Executors to 
sell any portion of the trust estate for the purpose of paying my just 
debts, the money legacies hereinbefore contained (all of which are 
hereby charged upon my real estate) or for any other purpose which, 
in their opinion, may be wise in connection with the proper admin¬ 
istration of my estate. Any purchaser from my Executors or 
Trustees shall l>e under no obligation to see to the application 

4 of the purchase money. 

Tn testimonv whereof. T have hereunto set mv hand and 
seal, this second day of February, A. D. 1914. 

CHARLOTTE TIIRUSTON DAILEY, [seal.] 
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Signed, sealed, published and declared by the above named testa¬ 
trix, Charlotte Thruston Dailey, on the day and date hereinbefore 
last mentioned, as and for her last will and testament, in the pres¬ 
ence of us, who, at her request and in her presence, and in the pres¬ 
ence of each other, have hereunto subscribed our names as witnesses. 

ARTHUR G. NICHOLS, 

1739 You St. N. \V\, Wash., I). C. 

HARRY W. FINNEY, 

Alex. Co., Va. 

ALFRED C. FEATHER, 

612 8th St. N. E., Wash., D. C. 

(Endorsement: Will of Charlotte Thruston Dailey. Filed Jun- 
17, 1914. James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 

5 In the Supreme Court of the District of Columbia, Holding a 

Probate Court. 

Adm. No. 20964. 


In re Estate of Charlotte Thruston Dailey, Deceased. 

Petition of Sidney T. Manning, Named an One of the Executors in 
a Certain Paper-writing , Pearing Date February 2, 1914, Purport¬ 
ing to he Last Will and Testament of Charlotte Thruston Dailey, 
Deceased. 

Your petitioner respectfully represents: 

1. Charlotte T. Dailey, late a citizen of the United States and a 
resident of the District of Columbia, departed this life therein on or 

about the 14th day of June, 1914. 

2. Said decedent left her surviving her husband, from whom in 
1907 said decedent was divorced from bed and board by decree of 
the Supreme Court of the District of Columbia, holding a court of 
equity; and who on the 30th day of June, 1914, assigned and set 
over to Rita R. Childress all his right, title and interest in and to 
the estate of said Charlotte T. Dailey; and as her only heir at law 
and next of kin, her daughter, Rita Ridgelv Childress, who resides 
in the District of Columbia with her husband, John W. Childress, 
and her two children, both infants of ten years and seven years of 

age, respectively. , . . 

3. Said decedent left an estate, real and personal, of the 

6 estimated gross value of $160,000.00. The inventory of the 
appraised personal estate returned and filed in this cause bv 
American Securitv & Trust- Company and Powell T. Manning, col¬ 
lectors, on the 12th day of October, 1914, shows appraised value 
thereof of $4,549.50, and the inventory of money returned by said 
collectors on the 12th day of October, 1914, discloses such assets of 

the sum of $56,075.08. . 

4. Said decedent left a certain paper-writing bearing date Feb- 



4 


SIDNEY T. MANNING ET AL. VS. KITA R. CHILDRESS. 


ruar.v *-» 1014, purporting to 1 »o her last will and testament, in and 
l>v the terms whereof, after bequeathing to eaeh of her brothers, 
Charles Thruston Manning, William Thruston Manning, Joseph T. 
Planning, Sidney Thruston Manning, and Powell Thruston Man¬ 
ning. the sum of $.>00.00 she gave, devised and bequeathed all her 
estate, real and personal, to your petitioner and said Amcriean Se¬ 
curity iV I rust Company and the survivor of them absolutely and 
in fee simple as trustees in trust to take*, hold and manage the same 
with full discretionary powers of sale in fee simple or otherwise 
upon such terms as they or the survivor of them might deem ad¬ 
vantageous, of investment and reinvestment, and to collect the rents, 
revenue and income therefrom and after paying all the expenses 
which they might consider necessary and proper in connection with 
the management of the trust created, to pay and turn over the net 
income therefrom in the manner following: They should pay to 
Mary E. Bower $3o monthly during her natural life, beginning with 
the first day of the month occurring next after the death of the testa- 


trix; the remainder of the net income, they were directed to 
< turn over to the daughter. Pita K. Childress, during her 
life, and after her death to the issue of said daughter per 
stirpes for twenty-one years after the death of said daughter, at which 
time said trustees were directed to assign and convey the entire prop¬ 
erty constituting the trust estate to the then living issue of said 
daughter, absolutely and in fee simple per stirpes. 

Said will further provided that in ease of said daughter dying 
without leaving issue surviving her or in case surviving issue should 
become extinct during said period of t wen tv-one years .after her 
death, upon either of said contingencies, the trust should cease and 
determine and said trustees or the survivor of them should assign 
and convey the estate absolutely and in fee simple to the then living 
heirs at law of said decedent, reserving, however, sufficient property 
to protect the annuity theretofore directed to l>e paid to Mary E. 
Bower, if she should l>e living at the happening of any of the events 
alove mentioned. 

The will then nominated your petitioner and said American Se¬ 
curity & Trust Company as executors with the request that they l>e 
not required to give bond and gave said executors full power to <ell 
any portion of the trust ('state to pay debt* 5 and money legacies 
(which were charged upon the real estate) or for any other purpose 
which the executors might deem wise in connection with the proper 
administration of the estate. 

Petitioner refers to the original of said will on file in the above- 
entitled cause; and attaches hereto a true and correct copy thereof, 
as Exhibit i A. and prays that the same may be considered as a 
part of this petition. 

S o. Your petitioner further shows that the al>ove paper¬ 

writing was filed in the office of the Register of Wills on 
the 17th day of June. 1014. and that thereafter on the loth day of 
July, 1014. your petitioner and said Trust Company filed their peti¬ 
tion for the probate thereof and for the issuance of letters testa¬ 
mentary thereon. 
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(>. Petitioner further shows that thereafter on the 17th day of 
July, 1914, said Rita Ridgely Childress tiled her answer to said peti¬ 
tion and caveat, wherein, as grounds of said caveat, she alleged 
among other things, as follows: 


further answering said petition, this resjKmdent and caveator 
says that, at the time of the alleged execution of the paper-writing 
purporting to l>c the last will and testament of said Charlotte 
Thruston Dailey, deceased, dated February 2nd, 1914, and filed in 
this Honorable Court, the said Charlotte Thruston Dailey was of 
unsound mind and incapable of making or executing a valid will, 
deed or contract.” 


7. Thereafter on the 13th day of October, 1914, said caveator, 
Rita Ridgely Childress, by leave of Court first had and obtained, 
filed an amendment to her answer and caveat to the aforesaid peti¬ 
tion for probate of said paper-writing, l>earing date February 2nd, 
1914, wherein she stated as follows: 

“T his respondent admits that at times during the three or four 
years immediately preceding the execution of said paper-writing 
bearing date February 2nd, 1914, and purporting to be the last will 
and testament of said deceased, the said Charlotte T. Dailey was 
mentally capable of understanding and attending to her business 
affairs, when such affairs were disassociated from the natural objects 
of her bounty or their interest in her property; hut respondent 
avers that at the time of the execution of the said paper writing, to 
wit, February 2nd, 1914, the said Charlotte T. Dailey was not of 
sound or disposing mind or memory, in this, that at said time she 
was afflicted with a disease of the brain, causing insane delusions or 
obsessions on her part towards her daughter and son-in-law, who 
were the natural objects of her bounty, and her property, 
9 which prevented her from dealing rationally with any object 
in which the interests of her children were involved, or which 
concerned a testamentary disposition of her property.” 

8. Thereafter, on the 13th day of November, 1914, the Court 
framed the following issues for trial liefore a Jury: 

1. ‘ Was the paper writing propounded as the last will and testa¬ 
ment of Charlotte Thruston Dailey bearing date the 2d day of Feb¬ 
ruary, 1914, executed by her in due form of law.” 

2. ‘‘At the time of the execution of said paper writing by the said 
Charlotte Thruston Dailey, was she of sound and disposing mind, 
and capable of executing a valid deed or contract.” 

3. “Was the said Charlotte Thruston Dailey, at tiie time of the 
execution and publication of the paper writing in question under 
the influence of any insane delusion or delusions with resjiect to 
her property and the natural objects of her bounty, or either of 
them, which prevented her from having a sound and disposing 
mind, and rendered her incapable of executing a valid deed or con¬ 
tract wherein the subject of the delusion or delusions was involved.” 

9. Petitioner further shows that prior to the trial of the above 
issues, several depositions were taken orally in the City of Pittsburgh, 
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Imirv'Tl 11 ’ t | 10 Cl ! y i° f iJ 5l f a ! 0 ’ Xew York , a,Kl the Citv of Balti- 

* Iar>land >behalf of the eavcatees, at which counsel repre¬ 
senting your petitioner attended in pcnwn in said cities and ex- 
amined the witnesses whose depositions were taken. The fee of the 
(•omrnLssioner who took these depositions amounted to $125 05 

, J i ,!" >n0r fur ! l,er shoW8 that the trial of said issues before 

h d,?' r^f" r,o - 2l8t of Mi,r<h - 1!,,7 > «"d ended on the 

<>th day of April, 191 <, on which last named day the verdict of the 

in - ,ur y "’as rendered; said Jury answering the first issue “Yes” 

10 by direction of the Court, there having been no contest con- 

, .^ ern . ln K s«'d first issue; answering said second issue “No” 
and said third issue “Yes.” 

or, 1 WL I> wi tl(>ner r furtIier ? ll0WS that a ,notion for a new trial was filed 
and that thereafter on the lfith dav of April, 191" the same was 

overnded and that on the 20th day of April, 1917, the final order 
and decree denying probate of said |«iper-writing as the iast will and 
testament of said decedent was entered in this cause. 

12. Petitioner further shows that in order to defend the attack 
•so made upon the certain paper-writing aforesaid, and, if possible 
and proper, to secure its admission to probate and record as the last 
will and testament of said decedent, petitioner and said Trust Com¬ 
pany retained and employed counsel to represent them in said pro¬ 
ceedings including the trial of the issues aforesaid; and incurred 
further and necessary costs and expenses in connection with the tak¬ 
ing of the depositions; the attendance at the trial of material and 
necessary witnesses; the payment of expenses, fees, and charges of 
material and necessary witnesses; a stenographer to report the said 
tria of the case: ami divers other incidental costs and expenses neces- 
sankv and properly incurred in connection with the trial of said case. 

. • * ©titloner further shows that as hereinabove set forth he and 
said Trust Company were named and appointed hv the said Charlotte 
1. Dailey as the executors of her will and that, in good faith, tliev 
accepted the trust confided to them, bv the testatrix, in the honed 

I 01 ' 0 ' ,liat : paper-writing was a good and valid will of 

11 the testatrix, and so filed the petition for the probate of her 
will and for the issuance of letters testamentarv thereon to 
them; and your petitioner was advised hv counsel and accordingly 
so avers that having so accepted the trust so confided to him bv said 
testatrix and as to which he was in no sense a volunteer, it became 
and was his bounden duty to defend, with his co-executor, the attack 
so made upon the will and from which responsibility and dutv he 
thereafter could not have voluntarily withdrawn and retired save 
only if at all with the permission of this Court. And petitioner 
was further advised by counsel that it was his further bounden dutv 
in discharge of the trust so confided to him bv said testatrix as above’ 
especially as he was made by said will a trustee for the benefit of the 
infant grandchildren of said testatrix, to secure with his co-executor 
and trustee, if possible and proper, the admission to probate of said 
will and the issuance of letters testamentary thereon. 

14. Petitioner further shows to the Court that shortlv after the 
decree above referred to denying probate of said will, the said Ameri- 
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can Security and Trust Company found among their files and papers 
another will of the said Charlotte T. Dailey by the terms of which, 
among others, said Trust Company and the daughter of said 
Charlotte T. Dailey, said Rita R. Childress, were made executors and 
trustees. The said will dated June 1, 1911, created substantially the 
same trusts as were expressed in the will of February 2, 1914, here¬ 
inbefore mentioned and further provided that your petitioner and 
his brothers, Charles T. and Powell T. Manning, were to receive 
legacies of Five thousand Dollars each. Thereafter on the 

12 8th day of May, 1917, the said Trust Company filed said will 
dated June 1, 1911, in the office of the Register of Wills and 

on the 25th day of May, 1917, filed its petition for the probate of 
said will and for letters testamentary to be issued to it as executor 
and trustee thereunder, alleging in said petition that its co-executor, 
said Rita R. Childress, declined to join with it in said petition. Of 
the existence of this will, your [>etitioner had no knowledge whatever 
until it was produced and filed by said Trust Company as herein¬ 
above set forth. 

15. Your petitioner has requested the said American Security and 
Trust Company, named as his co-executor and trustee in the said 
will of February 2, 1914, above described, to join with him in this 
petition in order that the expenses incurred in the trial of the issues 
with respect to the stud will of February 2, 1914, including the fees 
of the stenographer, the commissioner who took the depositions and 
the counsel who represented the said executors in the trial of said 
case and who rendered their services in good faith and without any 
knowledge whatever of the existence of said will of June 1, 1911, 
might be paid. Said Trust Company has declined to join with him 
in this petition, its counsel giving as a reason for this action, that it 
has, as collector, made demand upon your petitioner for the payment 
of a debt which it alleges is due the estate of the late Charlotte T. 
Dailey from your petitioner amounting to twelve hundred Dollars. 

The merits of this claim and demand, if any, your petitioner avers 
are irrelevant in this proceeding and will lie by him considered 

13 at the proper time; but your petitioner further states that 

x having as aforesaid acted in good faith and under a sense of 

duty in attempting to establish the validity of the said will of Feb¬ 
ruary 2, 1914, and not l>eing named as executor in the said will of 
June 1, 1911, he respectfully submits to the Court that the fees and 
expenses incurred in the trial of the issues involving the validity of 
the will of February 2, 1914, should be paid so far as those incurred 
by him are concerned without further delay and without reference 
to any claims against him personally or to any future contest over 
said w ill of June 1, 1911, in which the said Trust Company is in¬ 
terested as executor as aforesaid as to which those who rendered their 
sendees are not interested. A list of said expenses incurred by your 
petitioner in the aforesaid trial of the issues with respect to said will 
of February 2, 1914, is hereto appended marked Exhibit “B” and 
prayed to be taken as part hereof. 

1H. Petitioner is further advised by counsel and accordingly so 
avers that he is entitled to a proper and reasonable allowance for 
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counsel fees, costs and expenses so incurred by him as above 5 and 
that an order in that behalf should lie passed herein charging the 
same, in such amount as shall he ascertained to he proper, against 
the assets of the estate of the decedent. 

therefore, the premises considered, vour petitioner prays: 

1. Phat this Court shall ascertain and determine, in such manner 
and form as to.it may seem proper, the amount of the reasonable and 
proper allowance for counsel fees, costs and expenses as above; 
14 and further that upon the ascertainment thereof, the Court 
will adjudge and decree that the same l>e charged to and paid 
out of the assets of said estate. 


CHARLES L. FRAILEY, 

Attorney for Petitioner. 


SIDNEY T. MANNING. 


I, Sidney I. Manning, on oath say that I have read the foregoing 
I>etition by me subscribed and know the contents thereof; that the 
facts therein stated of my own knowledge are true and those stated 
upon information and l>eiief, I believe to he true. 

SIDNEY T. MANNING. 


State of Maryland, 

County of Haiti more, ss: 

Subscript and sworn to before me, a Notary Public in and for 
the County of Baltimore, State of Maryland, on the 9 th dav of Julv 
1917. ‘ J 

[notarial SEAL.] Cl I AS. L. HUTCHINS, 

Notary Public in and for the City 

of Baltimore, State of Maryland. 
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Exhibit “I 


* o 
). 


Telegrams. 

Telephone calls. 

Trips to and from Baltimore S. T. M. 

“ “ “ “ “ c. l. f. 

Expenses of Witness, Mrs. .1. Y. Robinson from Chester- 

town, Md., and return and while attending Court. 

Expenses of Witness, Mrs. Medford Brooks Chestertown, 
Md., to Baltimore and return—to have her deposition 

taken, <fcc. 

Exj>enses of Witness, .T. T. Manning from Philadelphia to 

Washington and return and while attending Court. 

Expenses of J. T. Manning, dr., same. 

Expenses of Att’y for Petitioner from Washington to Pitts¬ 
burgh and Buffalo and return—to hike depositions. 

Expenses of Commissioner, J. A. Lynliam, to Pittsburgh & 

Buffalo and return . 

Commissioners fee for depositions in Pittsburgh-Buffalo- 
Baltimore . 


$3.70 
10.94 
18.00 
19.50 

17.38 


10.38 

40.70 

20.90 

41.93 

37.43 

125.05 
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Subpoenas .5.50 

Smith & Ilulse—reporting trial. 574.00 

$925.41 

Less easli paid by American Security & Trust Co.. .. 50.00 


$875.41 

(Endorsement: Petition of Sidney T. Manning. Filed Jul- 11, 
1917. James Tanner, Register of Wills, 1). C., Clerk of Probate 
Court.) 


16 In the Supreme Court of the District of Columbia, Holding 

Probate Court. 


Administration No. 209G4. 


In the Matter of the Estate ok Charlotte T. Dailey, Deceased. 


Answer and Objections of Itifa It. Childress, Only Heir at Law of 
said Deceased, to the I*etition of Sidney T. Manning for Allowance 
Out of the Estate of said Deceased of Counsel Fees, Costs, and Ex¬ 
penses Incurred by Ilim in <m Ensuccessfill Attempt to Probate a 
Paper Writing Dated February 2, 1014, Ihe Last Will and 
Testament of said Deceased. 

1 and 2. This respondent admits the allegations of paragraphs one 
and two of said petition. 

3. Answering paragraph three of said petition, this respondent 
denies that at the time of her death the said deceased left real and 
personal estate of the value of $1 GO,000, as stated in said petition. 
She avers that while the personal estate of said deceased, as appraised 
at the time of her death, amounted to $60,024.58, as stated in said 
paragraph three of the petition, according to the la*t statement of 
account filed by the collector of said estate said personal estate has 
been reduced to $48,002.87, and that the real estate belonging to 
said estate, 1 x>th at the time of the death of said deceased and at the 
present time, was encumbered by deeds of trust to the extent of 
$117,500, leaving an equity of approximately $50,000. 

4. Answering paragraph four of said petition, this respond- 
17 ent believes that said paragraph sets forth the substance of 
the paper writing dated February 2, 1914, purporting to be 
the last will and testament of said deceased, but for greater certainty 
as to the contents and provisions of said paper writing begs leave to 
refer to the original of said paper on file in the Probate Court. 

5 to 11, inch Answering paragraphs five to eleven, inclusive, this 
respondent admits that the petitioner, who was the brother of said 
deceased, and the American Security <fc Trust Company filed a peti¬ 
tion, asking for the probate of the paper writing dated February 2, 
1914, and purporting to be the last will and testament of said de- 
2—3150a 
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ceased, and that a caveat was duly liled to said pai>er writing by this 
respondent and issues framed for trial to a jury. This respondent 
denies, however, that so far as the petitioner is concerned, said |>oti- 
tion was filed in good faith and in the performance of a supposed 
duty imposed upon him by reason of his having l»een named as one of 
the executors in said pa|>er writing, as hereinafter will l>e more par- 
t a \ set f rt h. 11 ( avers the fact to Ix? tliat at all times, from 
the date of the making of said will, which was executed by said de¬ 
ceased under the direction, and in the presence of said petitioner, 
down to the signing of the order hv the Court refusing probate to said 
paper writing u|>on the verdict and finding of a jury, that at the 
time of the execution of said pa | ter writing said deceased was of un¬ 
sound mind, the said petitioner was acting in his own right as a 
legatee and possible residuary devisee under said paj>er writing as 
well as for the protection of the large commissions which he might 
earn as one of the executors named therein. 


Further answering said paragraphs, this respondent avers that at 
no time during the course of said proceedings was the said 
IK petitioner actuated l»v good faith in the performance of a suj>- . 

loosed duty imposed upon him as an executor named in said 
paper writing pur|M>rting to he the last will and testament of said de¬ 
ceased I earing date the ‘2d day of February, 1914, but that his whole 


course of conduct was actuated bv self interest, which, if successfully 
maintained, would have l>een distinctly to the detriment of said estate 
and this respondent, who was the only child and heir at law of said 


deceased. That said petitioner joined in the petition asking for the 
probate of said paper writing, notwithstanding the fact that he had 


personal knowledge that the said deceased had completely lost her 
mind as the result of illness in the summer of 1910, and that this 
lack of mental capacity continued with more or less aggravation up 
to the date of her death. That as he well knew, many times during 
the |>eriod named, and for long periods of time, she had to he re¬ 
strained and under the watchful care and attention of trained nurses 


and doctors, and that on several 


occasions l>etween the summer of 


1910 and June 14, 1914, as a result of her lack of mentality, said 
deceased had attempted to commit suicide, and that she finally suc¬ 
ceeded in destroying her life on said 14th day of June, 1914, not¬ 
withstanding the careful watching and attention of this respondent 
and of said decedent s relatives and friends, nurses and doctors; that 
notwithstanding the well-known condition of mind of said deceased 
and of the various attacks of depression and illness to which she 
had l>cen subjected during the last four years of her life, all of 
which was j>ersonally known to the j>etitioner, he induced and per¬ 
mitted to her to go to the office of the American Security & Trust 
Company on the 2d day of February, 1914, and there execute the pa¬ 
per writing hereinl>efore referred to, in which he was named as 
one of the executors, was left a legacy of $500, and was also named 
as a possible residuary legatee and devisee under said paper. That 
notwithstanding petitioner’s personal knowledge of the in- 
19 sane delusions and lack of mentality which said deceased 
was suffering from during all of the times hereinl>efore set 
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forth, and at tho time of the execution of said void will of February 
2, 1914, the said petitioner announced to this respondent on the 
day of the funeral of said deceased, and apropos of nothing, that he 
understood that the law provided a lawyer for the executors, and 
that if she attempted to contest said will he would spend every 
penny of the estate lighting her l>efore he would let a successful 
contest prevail. 

That as further evidence of the personal interest of the petitioner 
in obtaining the probate of said paj>er writing, this respondent avers 
that when she filed a caveat to said paper writing the said petitioner 
was not content to have the American Security & Trust Company 
have its regular attorney appear for the executors named in said 
paj>er writing, but in addition thereto he employed his own personal 
counsel to represent his interest in the trial of the issues framed on 
said caveat. That the depositions taken on behalf of the caveatees, 
and referred to in paragraph nine of said petition, were suggested 
and taken at the request of said |>etitioner and consisted in part of 
tile depositions of his brother and the members of the family of his 
brother residing in Pittsburgh, and of friends of said petitioner resid¬ 
ing in Buffalo, N. Y., and Baltimore, Md., who had traveled abroad 
in company with said petitioner and said deceased a year or two be¬ 
fore her death. That it does not appear in the record that any of 
said witnesses refused to come to the District of Columbia to testify 
at the trial of said case, or that their de]>ositions could not have 
been taken in the usual manner, on interrogatories and cross inter¬ 


rogatories, but that said petitioner and 
examine said witne^es orallv before a 


his counsel preferred 
commissioner selected 


to 

bv 


them, and the traveling expenses of the petitioner’s attorney and of 
said commissioner, together with the charge of said eommis- 
20 sioner for taking said depositions, form a large part of the hill 
of costs which tho petitioner is now asking to have paid out of 
the said estate. 


As a further evidence of the personal interest of said petitioner 
in the trial of said will case, this respondent is advised and believes, 
and therefore avers, that at the trial of said issues the personal coun¬ 


sel of said petitioner insisted upon having a stenographic report of 
the evidence taken for his own use in addition to a copy of said re¬ 


port furnished counsel of the American Security & Trust Company, 
and she is advised that the bill of Smith & Hulse for $574.00 found 


in Exhibit B attached to said petition is the charge for the copy of 
said testimony furnished to petitioner’s counsel personally, and that 
said firm of reporters has a similar bill against the American Se¬ 
curity Trust Company for the copy of the report of the trial fur¬ 
nished said Trust Company. 

This respondent further avers that the whole list of items of ex¬ 
pense found in the exhibit attached to said petition, and now sought 
to l>e charged against said estate, consists of expenses incurred either 
by the petitioner personally or by his counsel in representing his per¬ 
sonal interest in said trial, and were in furtherance of the petitioner’s 
attempt to force the probate of the paper writing dated February 2, 
1914, as the last will and testament of said deceased, notwithstand- 
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inK the fact that he well knew at the time he offered said paper for 
|* 'bate,and at the tune that all of said excuses were incurred by 

utterly in 0 ,: n n,, r'° ?' tain 'hereof, said deceased^ 

imve Un Sti the I*l« -id to 

.She further avers that the said petitioner and his brothers who 
uio legatees and possible residuary devisees under said will were 
he only arsons interested in the oslate of said Charlotte T 
-I Dailey, deceased, who desired to oiler sai.l paper writing for 
f i. , ’ ro ’ ) l ' e ;. nn< * . t,lat 'he °'hcr legatees and devisees named 

,f n ! l ! M< ‘ Ud ', nK ‘ " s "“Pondent, H"* only child and heir at law 
of said deceased, were utterly opposed to such probate liecause of 

leir knowledge and liehef that said deceased was of unsound mind 
at the time of the execution of said paper writing 

I Ins respondent admits that upon the trial of the issues framed 
' \ U .° '‘ih'lity of said paper writing, the jury returned a verdict 

establishing the fact that at the time of the execution of said paper 
w ntmg said decedent was not of sound and disposing mind and 

•i new e tri f ,Hile’l ,t i nS .| l VE ,d deed or con ‘ rac ‘. «'"I that a motion for 
a new trial filed by the executors named in said paper writing was 

wZm'to Vt ^ by "' e ,rial Court - nn<1 order entered denying 
I f T 1 P il P er l vnt,nR «w set forth in paragraphs ten and 

1> .nVrt fr ° ni ' V,II< |1 or<,CI ' no “I'Peal was taken. 

' • 'nswering paragraphs twelve and thirteen of said pe- 
tion. tins respondent admits that the petitioner employed counsel 
represent him m attempting to secure the probate of said paper 
writing dated kebruary 2 1914. i„ addition to counsel represe Uing 
the American Security & Trust Company, the other exreutor named 
in said paper writing, and she admits that said petitioner incurred 
expenses, mid did everything possible to secure the probate of sai.l 

,lefca l tl,e "Kilts of this respondent as the only 
0 T ' ,,f — 1,1 deceased. She denies that it was the duty of the 

sai.l petitioner, as the named executor of said paper writing to at¬ 
tempt to force the probate of said paper writing, and she denies as 
hereinbefore set forth, that in so attempting to force the probate of 

oo f T d '' a {. >0r ""‘inR the petitioner was acting in good faith, in 
the performance of a supposed duty, and she avers the fact to 

. . I>e ‘ hnt ' ,e 'Y a * »<‘ing solely in his own interest and for his 

Itonefit. as hereinbefore sot forth. 

So far as the other allegations of paragraph thirteen are con- 
. < i lied, she a\ers that it is unnecessary for her to make answer She 
is advised and believes that said allegations are merely erroneous 
conclusions of law. She avers the fact to le that said petitioner acted 
iioughout said trial as a volunteer seeking his own benefit and ad- 
' ancement and that as a proposition of law he was not an executor 
or a trustee of said estate in any legal sense, and that the expen li- 

‘7l 'T V h,n V in I I,,,1in » his counsel fees, were not author- 

‘ '*•' ,a ". " not for the lienefit of said estate or of this respond- 
n ami are not a nroper and legal charge against sai.l estate. 

14 and lo. This respondent admits that three years after the 
. oath of said deceased, and after the paper writing dated February 
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2 , 1014, had been declared by verdict and judgment of the Court to 
he null and void as a bust will and testament of said deceased, the 
American Security & Trust Company filed in the Probate Court, 
without explanation of any character, another paper writing pur¬ 
porting to be a last will and testament of said deceased bearing date 
the 1st day of June, 1911, and that this respondent refused to apply 
to the Court for probate of said paper writing as one of the execu¬ 
tors therein named, and that she has filed a caveat to same on the 
ground that at the time of the execution thereof the said deceased 
was not of sound and disposing mind and capable of executing a 
valid deed or contract. 

This respondent has no knowledge as to the allegations of para¬ 
graph fifteen relating to the refusal of the American Security & Trust 
Company to join in the petition filed herein. She does 

23 know’, however, that the petitioner Sidney T. Manning is 
indebted to the estate of said deceased in the sum of $1,200.00, 

for money loaned, and that w hen the collector of said estate made de¬ 
mand for its payment, the said petitioner, through his said attorney, 
replied that he did not owe all of said sum; that the claim of the 
estate against him was barred by limitations, and that if sued he 
would plead the statute. 

She is further advised and believes that said Trust Company has 
incurred various expenses, including counsel fees, in its attempt to 
have the paper writing dated February 2, 1914, admitted to probate 
and record, and that said Trust Company intends hereafter to apply 
to this Court for an order authorizing the payment of all of said 
expenses and its counsel fees so incurred, out of said estate. In 
other words, that while the petitioner is presenting his hill for ex¬ 
penses, including counsel fees, to the Court for decision at this time, 
the American Security & Trust Company, his co-executor in said 
invalid w ill, also has a bill of expenses, including counsel fees, w’hich 
it intends to present to the Court for allowance hereafter, and she 
submits that even if it were proper, or if this Court should consider 
it to be proper to make an allowance to the caveators for expenses 
and counsel fees incurred in the attempt to probate an invalid will, 
it w’ould certainly be inadvisable, if not improper, to make tw r o 
allowances on said account, and that this Court is not in position 
to determine w’hat a proper allowance on account of costs and counsel 
fees should be until it is advised and informed of all of the costs 
and expenses incurred by the caveators in said trial. 

16. This respondent denies each and every of the allegations of 
paragraph sixteen of said petition. She is advised by counsel, and 
therefore avers, that there is no provision of law r in force in 

24 the District of Columbia entitling the petitioner as matter of 
right to his fees and expenses incurred before a w’ill has been 

admitted to probate, in an unsuccessful attempt to have said paper 
probated; and she further avers that if the allowance of fees and 
expenses incurred by a named executor in an unsuccessful effort to 
probate an invalid will, is a matter addressed to the discretion of 
the Court, that under the facts and circumstances of this case it is 
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apparent that the petitioner litis not acted in good faith; that his 
action was not that of a disinterested named executor acting in the 
performance of a supposed duty, but was that of an interested party 
seeking to protect his own personal interests, and that under these 
facts the Court would not he justified, respondent respectfully sub- 
'Ic'td’io!' 1 exer ‘ ,|sl »K its discretion by granting the prayer of said 

This respondent respectfully submits that the prayer of said peti- 
lion should he denied and said petition dismissed 

HAMILTON * HAMILTON, IUTA e " ,U> “* 

Att ys for Rita R. Childress. 

I do solemnly swear that I have read the foregoing answer by me 
subscribed, and know the contents thereof; that the matters' and 
things therein stated on personal knowledge are true, and those 
stated on inlormation and lielief I believe to be true. 

RITA R.*CHILDRESS. 

Subscribed and sworn to before me this 8 th day of October, 1917. 

L NOTARIAL SEAL. J LOUISE F. DYER, 

Notary Public, I). C. 

(Kndo^ement: \ n ., wer lln d Objections of Rita R. Childress. 

I Hut Oct. 11, 101,. .Janies Tanner, Register of Wills, 1). C., Clerk 
ot the rrobate Court.) 
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1 he above entitled cause is hereby certified to Criminal 
Court Ao. 2 for hearing, in the matter of the application of 
the American Security and Trust Company and Sidney T. Manning 
for the allowance of counsel fees, costs and expenses incident to the 
tii.il of the issues relating to the pa|>cr writing executed by Charlotte 
1 . Dailey on the 2nd day of February, 1914. 

ASHLEY M. GOULD, 

J ust ice. 

__ < I-:ii<l, 1 r.sc.,,icnt , Order certifying hearing to Criminal Court No. 2. 
of Probate Court ) <- Tanner ’ I{e S ister of "’ills, 1). C., Clerk 

20 J. Arthur Lynliam, being first duly sworn, on oath says, 

a Rrecably to a commission issued to him by the Supreme 
Court of the District of Columbia to take the depositions of certain 
non-iesident witnesses on the part of the caveatee in the above en¬ 
titled cause, he attended in the cities of Pittsburgh Pennsylvania 
on March 8 th, 1917 in Buffalo, New York, on March 9th, 1917’ 
and in Baltimore, Maryland, on March 17th, 1917, and took the 
testimony stenographically of the witnesses [induced before him in 
the siud cities; that thereafter the testimony so taken was carefully 
and accurately transcribed and reduced to typewriting and there’- 
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upon filed in the cause, as is shown by the records therein; that his 
charge for such service was $125.05, which has not been paid to 
him, and that the said charge is just and reasonable, and in con¬ 
formity with the practice, usage and custom in such cases. 

J. ARTHUR LYNIIAM. 

Subscribed and sworn to before me, a notary public in and for 
the District of Columbia, this 17th day of October, 1917. 

WILLIAM K. QUINTER. 


(Endorsement: Affidavit of J. Arthur Lynham. Filed Oct. 20, 
1917. James Tanner, Register of Wills, 1). C., Clerk of Probate 
Court.) 
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Washington, 1). C., April 10, 1917. 


Messrs. Charles L. Frailev and Clarence R. Wilson, Att’ys. to Smith 
& Dulse, Dr., Law Reporters, Whitford Building. 

To services in reporting In re: Estate of Charlotte Thruston 
Dailey, deceased, before Mr. Justice McCoy and a jury, March 21 
to April 6, 1917: 

3280 folios at 17V*> cents. $574.00 

(Same a/iount charged to other side.) 

Additional copy of above: 

3280 folios at 10 cents. 328.00 


$902.00 

Received Payment. 

District of Columbia, ss: 

Before me, Albert Harper, a Notary Public in and for the District 
of Columbia, personally appeared II. L. Bisselle, manager of the 
firm of Smith & Ilulse, and made oath that the foregoing charge 
for services rendered is fair, reasonable and correct, and that the 
same has not been paid. 

II. L. BISSELLE. 

Subscribed and sworn to before me this eighteenth dav of October, 
A. D. 1917. 

[notarial seal.] ALBERT HARPER, 

Notary Public. 

(Endorsement: Affidavit of II. L. Bisselle. Filed Oct. 20, 1917. 
James Tanner, Register of Wills, 1). C., Clerk of Probate Court.) 
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28 Affidavit of Sidney T. Manning as to Certain Statements in 

the Answer of Rita R. Childress to the Petition for Counsel 

tees and Expenses. 

District of Columbia, ss: 

1, Sidney T. Manning, being first duly sworn on oath say: 

That the statements made in the answer of Rita R. Childress to 
the petition for counsel fees and expenses filed in the above entitled 
cause, that the petition for probate of the alleged will of Charlotte 

* February 2d, 1914, so far as 1 am concerned, was 

not hied in good faith, is not true, hut on the contrary the same was 
hied m g(XKl faith by me, with the honest belief that it was my 
duty to probate said will in order to carry out the trusts imposed 
on me by that instrument, and that my sister, said Charlotte T. 
Dailey, was of sound mind when she executed the same. 

I deny also the statement in said answer that said will was in any 
way executed under my direction. 

I further deny that in the eflort to have said paper probated I 
was actuated by any self interest, hut I lielieved that the probate’of 

said will was for the best interests of said Rita R. Childress and 
her children. 

I deny that I had any personal knowledge that said Charlotte T. 
Dailey, after her illness of 1910, continued in a state of mental 
incapacity until her death, hut on the contrary believed that she 
had recovered from said illness and that at the time she executed 
the said paper on February 2d, 1914, and for a long time prior 
thereto, she was fully mentally capable of attending to her business 
affairs and of understanding^ making a will, deed or contract. 

1 also deny ^ that I induced her to go to the American 
Sesuritv and Trust Company to make said will, but that she 
went there of her own volition, requesting me to accompany her. 

I also deny that 1 had any knowledge whatever that she had any 
delusions, insane or otherwise, at said time or times. 

I also deny that I said to said respondent that I would spend everv 
Penny of the estate fighting her before letting a successful contest 
prevail and refer to my testimony at the trial of said cause as to 
what was said by me. 

So far as the depositions of the witnesses, mentioned in «aid 
answer, are concerned, I left that matter in the hands of the counsel 
representing the American Security and Trust Company and mvself 
as executor and trustees, and they attended to the same. 

I deny that the whole list of expenses found in the exhibit at¬ 
tached to the petition for counsel fees and expenses consists of ex¬ 
penses incurred in representing or taking care of mv personal in¬ 
terest in the matter of the effort to probate said will; they were 
incurred for the benefit of the American Security and Trust Com¬ 
pany and myself as the executors and trustees named in said will 
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and upon the advice and concurrence of both counsel representing 
said Trust Company and mvself as such. 

SIDNEY T. MANNING. 

Subscribed and sworn to before me, a notary public in and for the 
District of Columbia,* this 18th day of October, 1917. 

[notarial seal.] WILLIAM K. QUINTER, 

Notary Public, D. C. 

(Endorsement: Affida/it of Sidney T. Manning in reply to ans. 
of Rita R. Childress &c. Filed Oct. *20, 1917. James Tanner, Reg¬ 
ister of Wills, D. C., Clerk of Probate Court.) 


30 Affidavit in Support of Petition and Application for Counsel 

Fees and Expenses. 

Charles L. Frailey and Clarence R. Wilson, being first duly sworn, 
on oath sav: 

1. That tbev are attorneys at law and members of the Bar of this 
Honorable Court, as well as of the Court of Appeals of the District of 
Columbia and the Supreme Court of the United States, and have been 
members of this bar for many years, the former since October 18, 
1894, and the latter since the year 1899. 

That in the al>ove entitled cause the American Security and Trust 
Company and Sidney T. Manning were named as executors and 
Trustees in the paper writing purporting to be last will and testament 
of said Charlotte T. Dailey, dated and executed by her on February 
2, 1914, in the office of said American Security and Trust Company. 

That said executors and trustees filed said alleged will in the Pro¬ 
bate Court on the 17th day of June, 1914, and thereafter, on the 15th 
day of July, 1914, a petition for its admission to probate, which was 

1 

followed by a caveat filed by Rita R. Childress July 17, 1914, upon 
which issues were framed for trial by jury on the — day of —, 1914. 
That also on the 31st day of July, 1914, Collectors were appointed, 
and affiant Charles L. Frailey was just prior thereto called into the 
case by said Sidney T. Manning with respect to certain matters con¬ 
nected with the appointment of such Collectors. At that time affiant 
Clarence R. Wilson represented the American Security and Trust 
Company. Thereafter, and before the issues were framed, 

31 after a consultation between them, and Nathaniel Wilson, 
Esq., of this Bar, and one of the attorneys of the American 

Security and Trust Company, it was agreed that said Trust Company 
and said Manning, as executors and trustees, should be represented in 
said contest over said w ill of February 2, 1917, and in the trial of the 
issues therein, hv affiants. 

Thereupon investigation into the merits of said contest and prepar 
ration for the trial of said issues w ere begun, some of the work being 

3—3150a / 
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(lone l.y one of the affiants and some hy Hie other, hut all for the com- 

tnon irnnHise an, with the aim of successfully, if possible, defending 

sal !' ■ 111 ‘I*?tads of said work of preparation for said trial will 

now ho set forth. 

(«> Attaints state at the outset that from what evidence tliey had 
am could get, they advised their clients, said executors and trustees 
hat it was their duty to defend said will, particularly as they were 
clothed by the said will with trusts for the lienefit of infants; that 
such advice was based on the letters, actions and transactions in real 


estate and the like information of which was in their hands, and was 
given in good faith, and, so far as affiants know and as they fully be¬ 
lieve, was acted on by said clients, in good faith. In giviim such 
advice, affiants were particularly influenced by the fact that those 
who prepared and witnessed said will were of the opinion that testa¬ 
trix was of sound mind, and the further fact that all the documentary 
evidence m them possession and to which they had access, including 
letters to .John ( hildress, the son-in-law of testatrix, deeds which sho 

... 1,1 no , les sl «'>ed by her. and a very large numlier of checks 

a- and check still* made by her showed that they were the work 

ol a |(erson of sound mind and business capacity, in their 
judgment. 1 Jy 

(7>) Affiants, sometimes one and sometimes the other, as afore- 
said, and sometimes Uth, |>erfomied the following services in prepa¬ 
ration for trial and defense of said will: 1 

1. They examined files of papers in the hands of the Collectors 
which were sufficient in number to fill an ordinary suit case and 
amounted to more than one hundred pavers. These papers’ con¬ 
sisted in part ol (a) monthly rental accounts of various apartment 
houses covering several years. (/<) Accounts of sales of several 
apartment houses and other pieces of real estate ranging over about 
thrive years. (<•) Examined cheeks with check stubs coverin'* a 
tairly active account m bank for about four years. These checks 
were m seven bundles and were all introduced in evidence at the trial 
(</) ( orrespondcncc with various persons, including several letters 
to and from real estate dealers in Nashville, Tennessee, written near 


and at the time said will was executed, (e) Miscellaneous cancelled 
promissory notes am] other papers. 

Ihe examination of these papers consumed many hours, on dif¬ 
ferent days. Copious memoranda were made from all the above 
papers with a view to selecting those which were j>ertinent to the 
issues and in order to arrange same for their use at the trial - and a 
list of those deemed important for such use was made. 

2 examination wits made of the records of the office of the Re¬ 
corder of Deeds with respect to those transfers of real estate in which 
Charlette 1. Dailey was interested. Twenty-five deeds were exam- 
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ined dated during the years 1912, 1913, 1914, and memo- 
'>’> run da and notes made of their dates, the parties thereto, the 

Property they covered, and the dates on which and the hooks 
and pa]>ers in which they were recorded. These memoranda were 
extensi\ely used at the trial, j>articularly during the cross-examina¬ 
tion of the witness John W. Childress. 

The examination of these records and the making of these memo¬ 
randa occupied from one to two hours eacli day for sevend days. 

J. In addition to those whose depositions were taken and who will 
he referred to later, affiants personally interviewed about thirty per¬ 
sons whose names were given to them as possible witnesses either by 
their clients or by other persons who suggested them. Only a few 
of these persons came to the office of either affiant; they were seen 
and interviewed at their places of business or residences. Among 
them were two witnesses residing in Laurel, Maryland, who were 


4 


seen at their home there and were called as witnesses by the caveator; 
another was interviewed in Haiti more, Maryland. Notes were made 
by affiants of the sul>stance of what these persons said. These inter¬ 
views consumed a large amount of time of your affiants and involved 
much work. Some seven or eight other persons were seen and inter¬ 
viewed by affiants during the course of the trial, either before or after 
the sessions of the Court, and during week end recesses thereof; one 
of them being a physician in Baltimore whom affiant Wilson saw in 
that city, making a trip there for that purpose. 

Affiants received from their clients all the history and information 
possible to obtain with respect to the case, and thereby learned the 
names and addresses of relatives of decedent, and also friends of hers 
who had accompanied her on a trip in 1918 to the Orient, 
84 lasting from altout February lb to May 4 of that year. Three 
of those latter lived outside of the District of Columbia, two in 
Buffalo, New York, (one of them l»eing a physician who attended 
her for an injury to her knee which occurred on said trip) and one 
in Chestortown, Maryland, and one of decedent’s brothers and his 
^ i in Pittsburgh, Pennsylvania. Affiants, after consulta¬ 
tion, and with such information l>efore them as they eould obtain, 
deemed it necessary’ for the l>est interest of their clients as executors 
and trustees, that the depositions of these persons should l>e taken. 
As there were six witnesses to examine in Pittsburgh and Buffalo, 
affiants considered it cheaper to take their depositions than to bring 
them to Washington, even if they would come, as to which it was not 
certain. Affiants also deemed it, in their opinion, more satisfactory 


and for the best interest of their clients in the defense of the validity 
of the said will, that the testimony of these parties should l>e taken 
orally, especially that of the witness Dr. Thompson, who lived in Buf¬ 
falo. Accordingly affiant Frailey went to both cities and examined 
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all of said witnesses, the Commissioner, J. A. Lynham, Esq., being 
acceptable to all parties, and appointed by the Court without objec- 
tion The expenses of said afliant and of said Commissioner were 
paid equally by said Trust Company and said Manning, but the fee 
of said Commissioner has not yet been paid. 

This trip consumed two days, March 8, ioi7, in Pittsburgh, and 
March 0, in Buffalo. 

The deposition of the witness in Chestertown, Maryland, was taken 
in Baltimore March 17, 1017, and consumed one day. This witness 
could not attend the trial because of pregnancy. 

4. Affiants prepared themselves upon various |M>ints of Jaw that 
might arise in the case, particularly with reference to the legal 
aspect of suicide, and what, if any, presumptions arose there¬ 
from. Also the law concerning delusions. This preparation 
involved consulting many authorities and the making of notes with 
reference thereto, and the time necessary’ to do this work. 

;>. Affiants had several consultations with their clients and many 
among themseUes for the purpose of properly preparing the case 
committed to their charge. 

The Trial. 

The trial of the issues began on March 21, 1917, and ended on 
April 0, 1917. Affiants, besides attending the sessions of the Court, 

6 


consulted and worked on the ease every night of the trial, and on 
Sundays during the recess of the Court. They saw and interviewed 
several witnesses, both day and night; and generally did all in their 
opimon they could do to defend the validity of said will on behalf 
of their clients, the said executors and trustees named therein. 

Shortly after the trial affiants filed a motion for a new trial, which 
they argued before the Court and which was overruled. 

The preparation for the argument of this motion required consid¬ 
erable study of the testimony taken during the trial. 

B. Affiants, during the preparation of the case for trial, wrote let¬ 
ters to several different persons who might become witnesses, obtain¬ 
ing from them letters giving such information as they might have 
bearing on the case. Affiant Frailcv made three trips to Baltimore 
for consultation with Sidney T. Manning with respect to obtaining 
information about the case, and as alxne stated, affiant Wilson made 
one trip to Baltimore to see one person who might become a wit¬ 
ness. 

3(> Affiants state that their services were rendered, in the prepa¬ 

ration for and trial of the alx>ve mentioned case involving the 
validity of the will of Charlotte T. Dailey, jointly to the American 
Security and Trust Company and Sidney T. Manning, as executors 
and trustees named in said will, and not separately for either and 
they ask for the allowance of one fee to both. 

CHARLES L. FRAILEY. 
CLARENCE R, WILSON. 
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Subscribed and sworn to before me, a notary public in and for the 
District of Columbia, this 19 day of October; 1917. 

[notarial seal.] WILLIAM K. QUINTER, 

Notary Public, D. C. 


(Endorsement: Affidavit of Charles L. Frailey and Clarence Wil¬ 
son in support of Petition, <fcc., for allowance of Counsel fees, &c. 
Filed Oct. 20, 1917. James Tanner, Register of Wills, D. C., Clerk 
of Probate Court.) 

37 Ansicer of the American Security a)\d Trust Company to 
Notice and Citation Served Upon it by Charles L. Frailey , 

Esquire, of Counsel, to the Executors of the will of Charlotte T. 

Dailey, Dated February '2nd, 1914. 

The answer of the American Security and Trust Company to the 
notice and citation of Charles L. Frailey, Esquire, made pursuant 
to tho suggestion of this Honorable Court that it, this respondent, 
present all and singular charges, expenses and claims against the 
estate of Charlotte T. Dailey, for services, expenses and counsel fees 
expended and incurred as executor of the will of Charlotte T. Daily, 
dated February 2nd, 1914, in the matter of the defense of the said 
will, respectfully represents to the Court : 

Pursuant to the suggestion of the Court made in that behalf 
and in answer to the notice served upon it by Charles L. Frailey, 
Esquire, of counsel for the executor, and of Sidney 1. Manning, co¬ 
executor with this respondent under the last will and testament of 
Charlotte T. Dailey, dated February 2, 1914, this respondent pre¬ 
sents herewith an affidavit executed and signed by said Charles L. 
Frailey, Esquire, and by Clarence R. M ilson, Esquire, its counsel, 
stating and setting forth the services rendered by counsel in the 
defense of the said will against the caveat filed by Rita R. Childress, 
and for the information of the Court craves leave to refer to the pe¬ 
tition of Sidney T. Manning filed in the above entitled cause and 
the said affidavit. 

This resj>ondent submits to the court the question as to whether 
or not it should at this time l e paid its expenses and counsel fees out 
of the estate of Charlotte T. Dailcv and further submits to the court 
the question as to the amount of the said fce< to l>c allowed to it. 

A copy of the above mentioned notice and citation served upon 
it by Charles L. Frailev. Esquire, is attached hereto and made a 
part hereof, and marked Exhibit A. 

AMERICAN SECURITY AND TRUST CO., 

C. J. REEL, Pres. 


38 District of Columbia, ss . 


T, Charles J. Roll, of the District of Columbia, do solemnly swear 
that I am President of the American Security and Trust Com¬ 
pany the respondent in the foregoing and annexed answer; that I 
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luive read over the said annexed answer, signed bv tlic said Com¬ 
pany l»y myself as such President, and know the contents thereof; 
that the facts therein stated upon the knowledge of the said Com¬ 
pany are true, and that the facts therein stated niton its informa¬ 
tion and belief I believe to be true. 

CHARLES J. BELL. 

Sultserilted and sworn to before me this 20th day of October, A. 

I). 1017 . 

[notarial seal. I T. STANLEY HOLLAND, 

A of art/ Ph I,fir for the Itistriet of (htfuinhiii. 
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In the Supreme Court of the District of Columbia, the 13th dav of 

Oct., 1017. 

Admn. No. 20004. 

Re Estate or Charlotte T. Daii.ev. 

To American Sec. & Trust Co.: 

You are notified & cited to appear in Court Saturday Oct. 20, 
101 1 , and present all and singular charges, exitenses claims 
against said estate t«»r service, etc. as executor in the matter of the 
defense of the alleged will of C. T. Dailey, dated Febv. 2. 1014. 

C. L. FRA I LEY, 

Of Counsel for Saifl Executors. 

(Endorsement: Answer of American Security and Trust Com¬ 
pany to Notice and Citation served upon it by Charles L. Frailey, 
etc. Filed Oct. 22. 1017. James Tanner, Register of Wills. D. C. 
Clerk of Probate Court.) 
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(> jii n it ni. 


This case is before the Court, on a petition of those named as 
executors in the paper writing purporting to Ik? the last will and 
testament ol ( harlotte 1. Dailey, deceased, which paper writing has 
been declared to be void for want of mental capacity on the part 
of the testatrix, praying for an allowance of various' hills and ex¬ 
penses incurred by them and for an allowance of counsel fees to the 
attorneys employed by the caveatees for services rendered in at¬ 
tempting to sustain the said paper writing. The caveat was filed be¬ 
fore probate. 

This petition is resisted l>v the successful caveators in the first 
place on the ground that even were there statutory authority for 
such allowances, one of the executors named in the paper writing, 
one Sidney T. Manning, did not act in good faith and that his co¬ 
executor is chargeable in law with whatever knowledge Manning 
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possessed as to the mental incompetencv of the testatrix at that 
time, and that, therefore, under well established principles, they are 
not entitled to the allowances. But the Court finds that the defense 
of this will was in good faith as a verdict for the caveatees would not 
have l>een against a clear preponderance of the evidence within the 
principles relating to a motion for a new trial. 

Tho second and main ground upon which the pending motion 
is resisted presents a more serious question, and this ground chal¬ 
lenges the power ot the Court to make any such allowances as are 
here asked, it being contended that Section 143 of the Code has so 
far modified the probate practice existing prior to the enactment of 
the Code as to repeal the provisions of the Act of Maryland of 1798 
hereinafter referred to. 

Section 143 of the Code is as follows: 

“Costs.—The said Court shall have authority to render judgment 
for costs against the unsuccessful party in any proceeding conducted 
in said Court and to issue execution therefor.*’ 

41 On behalf of the moving parties, it is contended that the 

decision of the Court of Appeals in Tuohv v. Hanlon, 18 
App. 1). C. 225 authorizes the allowances prayed for. In that case 
the person named as executor of an alleged will which had been 
held invalid was allowed costs and attorney s fee, and on appeal 
this allowance was approved by the Court of Appeals. That Court, 
in finding authority for making such allowances, uses this language: 

“The subject-matter was regulated by two sections of the act of 
Maryland of 1CAS. Ch. 101, which is the basis of all our testament¬ 
ary law, and which is substantially in force to this day in the Dis¬ 
trict of Columbia. Sub-chapter l.>, Section 17. of that act provides 
that upon the trial and determination of any issues, “the orphans’ 
court may award costs to the party in their opinion entitled thereto’; 
and sub-chapter 10, Section 2, provides that an executor or admin¬ 
istrator may in his account have ‘allowance for costs and for extraordi¬ 


nary expenses, not personal, which the court may think proper to 
allow, laid out in the recovery or security of any part of the estate.’ 

“Under one or other, or both of these sections, the Court of Ap¬ 
peals of Maryland has found the authority for the allowance of 
counsel fees in the cases cited in which they have been allowed.” 

It is to I>e noted that this decision was rendered Indore the Code 
went into effect, the case lacing decided by the Court of Appeals in 
1901; and while it is true that Section 116 of 


2 

the Code confers the jurisdiction previously vested in the orphans’ 
court of Washington County. District of Columbia, on the Probate 
Branch of the Supreme Court of the District, the Court is of opinion 
that Section 143 of the Code, quoted above, radically changed the 
law insofar as the allowance of costs is concerned, and that the 
only authority possessed by the Probate Court in that respect must 
he found in Section 143. This boing so, it follows that the Court 
has no power to make the allowances asked for, its only authority 
being to award costs against the unsuccessful party. 
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I5nt it isI contended by the moving parties that in the ease of 
kengla v. Randall, 22 App. I). t\ 403 (decided in 1903, after the 
Code went into effect) by implication at least it is held that 
•1- the doctrine announced in Tuoliy v. Hanlon (supra) is still 

f„i it 7 I'"'?' ' 1,8 J llrl!i, betion, and reliance is placed on the 

tact that the Court made no mention of Section 143, or its effect 
upon the decision in Tuoliv v. Hanlon. It was not necessary for 
the toiut ol Appeals to consider, in deciding the Kengla case, the 

t\° V C \ "" I | '|’ 77-,’ <on 1 slder i,s ell «t upon the sections of 

tho A< t ol Maryland of 1198 above referred to. The Court simply 

panted out that the case then before it did come within the prin¬ 
ciple announced m the Tuoliv case. 1 

it is true that Courts do not favor repeals bv implication, but it 
is apparent from the language of Section 143 which authorizes the 
Uiuil to award costs against the unsuccessful party that it is incon¬ 
sistent with the provisions of the Act of 179,3 above quoted which 
allims the orphans court to award costs to the party in their opinion 
entitled thereto: and nt course the latest enactment must govern 

\r I HWl! r i‘ h f < ' avun ! c 7 rel ' - . •" l«rt npm Thorn v. Thom, 35 
’’ • lj - *»• o>88, but a careful reading of that opinion 


shows that Mr Justice Stafford went no farther than to hold that 
under . cction 14.. ol the Code costs need not l>c awarded to the suc- 

( Wi‘ i |, 7 y ' I V V - IS i, S ° l'* 1 ' 1 ,lli " 11,0 au,llorit y «f the Probate 
ti> nt U )I auaid costs is given bv .Section 14:$ of the Code 

hor the foregoing reasons, the motion for allowances of expenses 

and attorneys’ lee must Is- overruled. 1 

Settle decree on notice. 

By the Court: 

WALTER I. McCOY, 

J ust ice. 

(Endorsement: Opinion. Filed Nov. 10, 1917 James Tanner 
Register of Wills, I). C„ Clerk of Probate Court.) ' ‘ ’ 

43 On consideration of the p>tition of Sidney T. Manning 

and the application of the American Security & Trust Com? 
panv, named its executors in a certain paper writing bearing Hate 
Februarv 3 1911 purporting to he the' h!st will and t”,ent of 
said Charlotte I. Dailey, deceased, for allowance of various expenses 
and costs incurred by them, and for an allowance of counsel'fees 
the attorneys employed by said Manning and said Trust Company 
o represent them as such named executors and eaveatees in the trial 
of the issues framed with respect to the validity of said paper writing 
and for servins of such attorneys in the preparation for and conduct 
of said trail, out ol the assets of said estate, and upon consideration 
of the answer file, thereto by Rita R. Childress, s,lle heir a! lm! o" 
said deceased, and caveator in said proceedings, and the affidavits 

vember, 0 ]9 ,lle<1 hcreln - by ‘be Court, this 23rd day of No- 
Ordered and decree,1 that the prayer of said petition and the said 
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application for said allowance of expenses, attorneys' fees and costs, 
bo and it is denied for the reasons set forth in the opinion of the 
Court tiled heroin, and that said petition and application be and they 
are hereby dismissed. 

By the Court: 

WALTER I. McCOY, 

Justice. 

From the above decree the said Sidney T. Manning and said 
American Security & Trust Company note an appeal to the Court of 
Appeals of the District of Columbia, and the bond for costs is hereby 
fixed in the sum of $100. 

By the Court: 

WALTER I. McCOY, 

Justice. 

(Endorsement: Decree. Filed Nov. 23, 1017. James Tanner, 
Register of Wills, D. C., Clerk of Probate Court.) 

44 Memo.— Dec. 14 1917. Appeal Bond ($100.) tiled and 

approved. 


45 Assignment of Errors. 

1. The Court erred in entering its order and decree herein of No¬ 
vember 23, 1917. 

2. The Court erred in denying upon the sole ground of the lack 
of power in the court the petition and application for the allowance 
out of the assets of the decedent's estate of attorneys' fees and costs 
incurred by the appellants in the defense of the paper (dated Febru¬ 
ary 2, 1914) purporting to be the decedent's will, in which the appel¬ 
lants were named as executors. 

3. The Court erred in holding that it had no power to make the 
said allowances. 

4. The Court erred in holding that Section 143 of the Code of 
Law for the District of Columbia divests it of the power it theretofore 
had to make such allowances as are herein applied for. 

5. The Court erred in holding such allowances to l>e taxable only 
as ‘‘costs” for which judgment is authorized to be rendered and exe¬ 
cution to l>e issued bv the said Section 143. 

6. The Court erred in failing to make such allowances after find¬ 
ing as a fact that they were due under the established principles here¬ 
tofore held controlling in this jurisdiction. 

CHARLES L. FRA I LEY, 
CLARENCE R, WILSON, 

PAUL E. LEKH, 

Attorneys for Sidney T. Manning and 
American Security and Trust Company. 

(Endorsement: Assignment of Errors. Filed Dec. 19, 1917. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

4—3150a 
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Designation of Record on Appeal. 


The Clerk will plaese include in the record on appeal the follow¬ 
ing: 

1. The paper writing dated Feb’y 2, 1914, purporting to be a will 
of Charlotte T. Dailey. 

1. Petition of Sidney T. Manning for allowance of fees, etc., filed 
July 11, 191 1 , and Exhibit l> thereto, (Exhibit A is herein elsewhere 
designated.) 

3. Answer of Rita K. Childress to the said petition filed October 11, 
1917. 

4. Order certifying this matter to Criminal Court No. 2, entered 
October 19, 1917. 

• >. 1*our allidavits, executed by (1) Sidney T. Manning, (2) Clar¬ 
ence R. \\ ilson and Charles L. Fruilcy, (3) Hulbert L. Bisselle, and 
(4) J. Arthur Lynham, filed October 20, 1917. 

3. Answer of American Security and Trust Company and Exhibit 
A thereto filed October 22, 1917. 


t. Opinion of Justice Walter I. McCoy, filed November 13, 1917. 
S. Order and decree denying petition and application for allow¬ 
ance of e.\| tenses, attorneys’ fee, etc., and notation of appeal at the 
foot thereof, filed November 23, 1917. 

4 1 9. Memorandum of filing and approval of appeal bond, 

December 14, 1917. 

10. Assignment of errors. 

11. This designation. 


CLARENCE R. WILSON, 
PAUL E. LESII, 

Attorneys for Sidney T. Manning and 
American Security and Trust Company. 
CHARLES L. FRA I LEY, 
Attorney for Sidney T. Manning. 


(Endorsement: Designation of Record on Appeal. Filed Dec. 19, 
1917. James Tanner, Register of W’ills, D. C., Clerk of Probate 
Court.) 


48 Supreme Court of the District of Columbia, Holding a Probate 

Court. 


District of Columbia, to wit: 

T, W m. Clark Taylor, Deputy Register of W’ills for the District of 
Columbia, Clerk of the Probate Court, do hereby certify the fore¬ 
going pages, numltcred from 1 to 47. inclusive, to be true copies of 
the originals of certain papers on file in the office of the Register of 
W ills, Clerk of the Probate Court, in case No. 20,934 estate of 
Charlotte Thruston Dailey, deceased, wherein Sidney T. Manning 
and American Security and Trust Company are appellants, and Rita 
R. Childress is appellee, the same constituting a full, true, and cor¬ 
rect transcript of record of proceedings had in said cause according to 
the Designation of counsel filed therein and made a part hereof. ^ 
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I further certify, That the bond for appeal, in the penalty of One 
Hundred dollars, was duly tiled by said appellants, and approved 
by said Court on the 14th day of December, A. D. 1917. 


In testimony whereof, 1 hereunto subscribe my name and aflix the 
seal of the said Probate Court, this 2nd day of January, A. 1). 1918. 


| Seal Supreme Court of the District of Columbia, Probate Juris¬ 
diction. | 


WM. CLARK TAYLOR, 

Deputy Register of Wills for the District of 

Columbia, Clerk of the Probate Court. 


Endorsed on cover: District of Columbia Supreme Court. No. 
8150. Sidney T. Manning et al., appellants, vs. Rita R. Childress. 
Court of Appeals, District of Columbia. Filed Jan. 9, 1918. Henry 
\V. Ilodges, clerk. 
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din % dmtrt nf Apjjpata 

OF THE DISTRICT OF COLUMB'A. 

October Term, 1917. 

No. 3150. 

SIDNEY T. MANNING AND AMERICAN SECU¬ 
RITY AND TRUST COMPANY, APPELLANTS, 

VS. 

RITA R. CHILDRESS. 

BRIEF FOR APPELLANTS. 

Statement. 

This is an appeal from an order of the Supreme Court 
of the District of Columbia, holding a Probate Court, 
denying the application of appellants for an allowance 
of counsel fees and various expenses and costs incurred 
as the executors named in a paper presented by them for 
probate as the last will and testament of Charlotte T. 
Dailey, deceased, probate of which, after contest, was 
denied. 

The disallowance of appellants’ said application was 
upon the sole ground of lack of power in the court below. 

The allowance was resisted in the court below upon 
two grounds: first , that the executors did not present 
and defend the will in good faith, and, second , that the 
court had no power to make such an allowance as is 

9930—1 
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sought. The court below, however, expressly found that 
the defense of the will was in good faith , and an allow¬ 
ance to the appellants would have been made in accord¬ 
ance with the established doctrines of this court and the 
court below, but for the fact that the latter decided that 
it lacked toe power to make the allowance because of a 
supposed repeal of the prior law by section 143 of the 
Code (Rec., p. 23). 

A single question of law is, therefore, presented by 
this appeal, viz: Does the Supreme Court of the District 
of Columbia, holding a Probate Court, have the power 
and authority to allow, out of the estate of a decedent, 
counsel fees and other reasonable expenditures incurred 
in the defense of a paper-writing offered for probate as 
a will by the executors named therein, which paper has 
been, as a result of the contest, refused probate? 

1 hat question the court below answered in the nega¬ 
tive. 

1 he question arose upon the following facts: 

( harlotte T. Dailey, a resident of the District of 
( olumbia, died June 14, 1914, leaving an estate, real 
and personal, of the value of about 8100,000. 

She left surviving her a husband (from whom she 
hal a limited divorce), a daughter, appellee herein, 
Rita Ridgely Childress (wife of John W. Childress), and 
two infant grandchildren, children of appellee, aged 
seven and ten years, respectively. The surviving hus¬ 
band, on June 30, 1914, assigned to Mrs. Childress all 
of his interest in the estate. The appellant, Sidney T. 
Manning, was a brother of decedent. 

Mi>. I hiilev had executed as her will a paper-writing, 
dated February 2, 1914, naming appellants as executors 
and trustees, and which paper-writing, hereinafter called 
the will, was offered by appellants for probate as 
her will, and, after contest, made by the daughter, 
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appellee, was denied probate upon the sole ground of 
the mental incompetence of testatrix. 

By said will, bequests of $500 each were made to 
decedent’s five brothers, including appellant, Sidney T. 
Manning. 

The entire remainder of the estate was devised and 
bequeathed to appellants, in trust, to invest and re¬ 
invest the same, etc., and to pay over the entire net 
income (excepting an annuity of $35 per month, to one 
Marv E. Bower) to the testatrix’s daughter, the appellee, 
Rita R. Childress, for the term of her life, and upon her 
death to her children, during the period of twenty-one 
years after the death, and, upon the termination of the 
twentv-one vear period, the trust was to cease and 
distribution was directed to the issue of appellee, per 
stirpes , or, upon failure of issue, to the heirs-at-law of 
testatrix. 

Appellants accepted the trust by filing their petition 
for the probate of the will, on June 17, 1914. 

A caveat by the appellee was filed July 17, 1914, 
alleging unsoundness of mind on the part of her mother. 

On October 13. 1914, an amended caveat was filed 
by appellee, admitting that, at times, her mother was 
capable of attending to her business affairs, when such 
affairs were disassociated from the natural objects of 
her bounty, but that, in brief, there were “insane delu¬ 
sions or obsessions on her part towards her daughter 
and son-in-law, who were the natural objects of her 
bounty.” 

Upon the filing of the caveat, appellants, as the execu¬ 
tors named in the will, employed counsel who thereafter 
conducted the defense of the will. 

(Note: The guardian ad litem of the infant children 
of the caveator submitted their interests to the protec¬ 
tion of the court.) 
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as to 


Issues were framed by the court for trial by a jury 


(1) Formal execution of the will. 

(x) Sanity of the testatrix 

,hc " a,uri ‘ l obieot> 


It will be noticed that no charge was made, nor issue 

ramed, suggesting undue influe,ice, fraud or coercion 
*>y appellants, executors. 

The tria! of the issues before a jury began on March 

r V e ’ lded ApnI C ’ I<J17 - contest was made 

before he jury as to the first issue, formal execution of 

the will and the jury found that it had been properly 
executed; but the jury found that testatrix was mentally 
unsound at the time of the execution of the will, and 
that, at that time, she was under the influence of an 
insane delusion concerning the objects of her bounty 
as alleged m the amended cayeat. 

Motion for new trial was made and overruled; and 
hna decree was entered, April 20, 1917. denying probate 
ot the said paper-writing propounded as a will. 

The professional services rendered by the attorneys 
for appellants are described, at length, in the affidavit 
of Charles L. I railey and Clarence R. Wilson, the 
attorneys who prepared the case for trial and tried it on 
belndf of the appellants (see, affidavit, Rec., pp. 17-21). 

hereafter, on July 11, 1917, appellant, Sidney T. 
Manning, hied petition in the court below, setting forth 
the expenses which had been incurred in the defense 
of the will which included not only the fees of the 
counsel (whose services have been referred to) but the 
expenses of interviewing prospective witnesses out of 
he District of Columbia, the expenses of taking deposi¬ 
tions in 1 ittsburg, Buffalo, and Baltimore, of bringing 
wi nesses to the trial to testify, and the stenographer’s 
bill for reporting the trial (Rec., pp. 3 - 9 ). P 
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On October 11, 1917, appellee, Rita R. Childress, 
filed answer to said petition, stating her objections to 
the allowances sought (Rec., pp. 9-14); which answer 
set up a number of facts or alleged facts, from which 
said respondent (appellee herein) contended that the 
defense of the will by appellant, Manning, was not made 
in good faith, as executor, but was interposed by him 
litigiously and in his personal interest. Further, as a 
conclusion of law, said respondent stated that there is 
no provision of law, in force in the District of Columbia, 
entitling appellant, as a matter of right, to his fees and 
expenses, and that, if the allowance of such fees and 
expenses was a matter addressed to the discretion of 
the court, then the latter, because of the facts alleged 
in said answer, should exercise its discretion by denying 
the prayer of the petition. 

Upon the coming in of said answer, the cause was 
certified by the justice holding the Probate Court below, 
to the justice holding Criminal Court No. 2, before 
whom the issues upon the validity of the will had been 
tried (Rec., p. 14). 

Upon a partial hearing of the matter upon the peti¬ 
tion and answer, the justice who had tried the will con¬ 
test, suggested that appellant, American Security and 
Trust Company (co-executor named in the said will), 
should be made a party, and should present for settle¬ 
ment by the court at the same time, its bill for expenses 
and counsel fees. Thereupon, a notice of this sugges¬ 
tion was given to appellant, American Security and Trust 
Company, and, by a paper filed as an answer to the notice 
so served upon it, said company adopted as its own the 
showing of expenses and counsel fees theretofore made 
by appellant, Manning, and submitted the matter to 
the court upon the record which had already been made 
up (Rec., pp. 21-22). 

In this summary of the facts, we omit, as unimportant 
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( n view of the decision of the court below), the affidavit 
of Sidney T. Manning, filed October 20, 1917, because 
it was only in denial of the statements made in the 
answer of appellee, Rita R. Childress, and, like those 
statements, had to do only with the issue of the good 
faith of the defense to the will (Rec., p. 10). 

As already indicated this matter was heard below 
by the same justice who tried the issues as to the validity 
of the will and who, therefore, had knowledge not alone 
of the papers filed with reference to this application, 
but of the evidence adduced before him upon the trial 
of saitl will contest. lie found and held as follows: 


“Rut the court finds that the defense of this 
will was in good faith, as a verdict for the caveat- 
ees would not have been against a clear pre¬ 
ponderance of the evidence within the principles 
relaing to a motion for a new trial’’ (Rec., p. 23). 


Xo appeal was taken from said holding; for which 

reason, no consideration of that question is here neces¬ 
sary. 

1 lie court further found, however, as a matter of law, 
that section 143 of the ('ode operated to repeal the 
provisions of the Maryland Act of 1798, upon which 
were based, in the opinion of the court below, the doc¬ 
trines of this court, pursuant to which an allowance 
otherwise would have been made in this case. 

The decree entered November 23, 1917, denied the 
allowances sought, expressly for the reasons set forth 
in the opinion of the court (Rec., pp. 24-25). 


Assignment of Errors. 

1. The court erred in entering its order and decree 
herein of November 23, 1917. 

2 The court erred in denying, upon the sole ground 
ot the lack of power in the court, the petition and appli¬ 
cation for the allowance out of the assets of the decedent’s 
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estate of attorneys’ fees and costs incurred by the 
appellants in the defense of the paper (dated February 
2, 1914) purporting to be the decedent’s will, in which 
t lie appellants were named as executors. 

3. The court erred in holding that it had no power 
lo make the said allowances. 

4. The court erred in holding that section 143 of the 
('ode of Law for the District of Columbia divests it of 
the power it theretofore had to make such allowances 
as are herein applied for. 

5. The court erred in holding such allowances to be 
taxable only as “costs” for which judgment is authorized 
to be tendered and execution to be issued by the said 
section 143. 

0. The court erred in failing to make such allowances 
after finding as a fact that they were due under the 
established principles heretofore held to be controlling 
in this jurisdiction (Rec., p. 25). 


ARGUMENT. 

It would seem to be a sufficient reply to the opinion of 
the court below to point out the settled doctrines of this 
court concerning such allowances as are herein sought, 
as well also that section 143 of the Code is wholly inap¬ 
plicable to the question herein raised. 

Counsel for both parties to this appeal are aware, 
however (as indeed this court may be aware), that the 
question which was thought to be at rest in this jurisdic¬ 
tion was recently attempted to be reopened in the case 
of Hutchins et al. vs. Hutchins (Xo. 2888, January Term, 
1916, of this court, in which briefs have been filed, but 
which case has not been argued). Arguments are made 
in the brief for appellees in that case which may have 
inspired and certainly encouraged the resistance to ap¬ 
pellant’s petition below, and which will doubtless be 
presented by appellee herein. 
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The question involved herein is of vital importance to 
appellant, American Security and Trust Company, 
which, as the court may know, is frequently named as 
executor of wills. Contests or caveats in respect of wills 
in the District of Columbia are usually filed before the 
admission of wills to probate. Said trust company, 
heretofore, has relied upon the settled doctrines of this 
court in determining whether to employ counsel in the 
defense of such wills. If (as held by the court below) 
the effect of the Code is to overturn the doctrines here¬ 
tofore established by this court, it is of vital interest not 
only to said trust company, but to other companies fre¬ 
quently nominated as executors, that any such new doc¬ 
trine be authoritatively announced and settled by deci¬ 
sion of this court. 

We consider it proper, therefore, to present to the 
court a review of the statutes and adjudications of Mary¬ 
land and the District of Columbia bearing upon this 
question, in order to meet the decision herein below. 

1 he argument will be grouped under the following 
headings: 

1. 1 he settled doctrine of the decisions of this court. 

2. The effect on that doctrine of Code, section 143. 

3. The effect of the enactment of the Code upon that 
doctrine. 

4. A brief review of the decisions in other jurisdic¬ 
tions. 

I. 

The Settied Doctrine of the Decisions of This Court. 

It is submitted with confidence that, until the question 
was raised in the Hutchins case, supra , the law of this 
District, upon the point now in issue, was considered 
settled. 

It had been settled by decisions of this court that the 
Supreme Court of the District of Columbia, holding a 
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Probate Court, has the power and authority to allow, 
out of the estate ot a deceased, counsel fees and other 
reasonable expenditures incurred by an executor named 
in a paper offered for probate as a will, but which paper, 
after contest, had been refused probate, lhe doctrines 
which controlled the Probate Court in the exercise of this 
power were also settled. 

This power to allow, out of an estate, expenses incurred 
by one who is named in a paper as an executor, but who 
never becomes an executor because the paper was denied 
probate, is probably founded in the power which an execu¬ 
tor has, prior to tlie probate of the will, and to the view 
of this court that a will contest is a proceeding to deter¬ 
mine the ownership of a fund, lo use the words of this 
court, in Tuoliy vs. Hanlon (18 App. D. C., 225, 234): 

“It is not so much the case of money claimed by 
one person to be payable to him by another and 
denied by that other to be due, as the case of a 
fund in court to be taken care of and to be admin¬ 
istered for the benefit of the person or persons, 
not in the first instance absolutely known, but 
who may ultimately be found to be entitled. 1 he 
reasonable cost of such administration, and only 
such cost as is reasonable, is to be allowed out of 
the fund.” 

If the paper offered as a will was denied probate upon 
the ground of fraud, undue influence, or other miscon¬ 
duct of the named executor who offered it lor probate, 
then his defense of the will would not be in good faith, 
and his expenses should not be allowed. And, for the 
same reason, an allowance would not be made to an 
executor propounding a will for probate, in advance of 
the trial of issues raised by a caveat as to its validity, 
particularly where fraud or undue influence were charged 
by the caveat. It, of course, could not be determined 
in advance whether it would be shown upon the trial 
that the defense was in good faith. 

9930—2 
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This rule, in practice, has proven to he a salutary one. 
A contrary rule would result either in hardship (particu¬ 
larly upon corporate fiduciaries), or in failure to interpose 
an active defense of testamentary papers in cases which 
should he defended in order to secure the orderly admin¬ 
istration of the estates of deceased persons. 

1 he court must know that wills of persons of large 
means are frequently framed so as to pi event the imme¬ 
diate vesting of the corpus of the estate in the objects of 
the testators' bounty. Provisions placing the bulk of a 
testator’s property in corporate trustees, for the use of the 
children and issue of the testator, are frequent. 

In such cases, the persons who take the beneficial 
interest under the will and the heirs at law of the de¬ 
ceased art* identical. II the will is sustained, the vesting 
of the corpus of the estate in the heirs at law and next 
ot kin is postponed. If the will is overthrown, the 
nesting ot the estate in such persons is immediate. 

It the heirs at law and next of kin concerned in such 
wills file caveats against the wills, the only person or 
corporation to uphold the will and carry out the desires 
o( tin* testator is the executor (corporate or individual, 
as the case may be). 

It is eei tainly in the interest of justice that someone 
be charged with the duty and allowed the means of 
investigating the merits of such a contest, and, T the 
contest seems groundless or doubtful, interposing a 
vigorous defense of the will. 

Heretofore, guided by the decisions of this court, 
executors have considered that, upon the filing of a 
petition for probate, they had accepted a trust with 
respect to the testator’s wishes, and that it was their 
duty, where the contest seemed to them of no merit, or 
of doubtful merit, to defend the will; and, if their defense 
of the will was found by the court to have been inter¬ 
posed reasonably and in good faith, the costs, counsel 
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fees and expenses, of sueli defense, always subject to the 
scrutiny ot the Probate Court, have been allowed out 
of the funds of the estate, as an expense of administra¬ 
tion. If the doctrine of the court below in the instant- 
case is law, an executor (corporate or individual), will 
defend a will at his peril; he will hazard his individual 
funds in the defense. 

The only reply suggested in the court below is, that 
the executor should call upon the legatees to defend, 
and this upon the theory that a nominated executor, 
under our present law, is in effect only a formal party. 
It is obvious that, as a practical matter, in wills of the 
kind above described, now so frequently made, the 
beneficiary legatee will have no interest in defending 
the will, and will be found aligned with the caveator. 

It is said by appellee that appellant, Sidney T. Man¬ 
ning, was interested in upholding the present will as a 
possible residuary legatee and devisee (Rec., p. 10). 
When this allegation is examined, it is seen that the 
poss'bi ity of said appellant taking under the devise 
ever was so remote as to make it absurd to suggest it as 
a reason for his having a personal interest in the result 
of the litigation. If Mr. Manning should be living 
t wen tv-one years after the death of his niece, Mrs. 
Childress, and at that time her issue should be extinct 
(she having two children, aged seven and ten years, at 
the time of these proceedings), then Mr. Manning would 
take under the remainder over to the testatrix’ heirs at 
law. 

The contention of the appellee entirely overlooks and 
ignores the rights and interests of the minor children of 
the appellee, and of her possible children yet unborn, 
who would have taken as remaindermen in the event 
of the probate of the wi 1. Their rights were entitled 
to proper determination. 

The cases in this court which have established the 







sillutary doctrine heretofore thought settled are Mc- 
Intire vs. Mclntire (14 App. I). C., 337): Tuohy vs. 
Hanlon (IS Id., 225); Hamilton vs. Shillington (19 
Id., 208); and, Kengla vs. Randall (22 Id., 403). 

In the case of Mclntire rs. Mclntire, decided in 1899, 
the caveat was tiled after the will had been admitted to 
probate, and the will was upheld. In this case, the 
attorneys of the administrator c. t. a., were employed 
at the instance oi a legatee, to whom in the first instance 
the compensation of the attorneys had been charged. 
This compensation afterwards, in settling the account, 
was charged against the estate as a whole, and upon 
this the contest arose. This court said (p. 350): 

“There can be (no) doubt, under the Probate 
Act of 1798, that, after a will has been admitted 
to probate, it is the duty of the executor to appear 
to a caveat tiled against it, and make defense on 
behalf of those interested in the will; and, neces¬ 
sarily, he is entitled to a reasonable allowance 
for attorneys’ charges incurred therein. Act of 
1798, ( h. 101, Sub. C’h. 10, sec. 2; Compton vs. 
Barnes, 4 Gill, 55; Glass vs. Ramsay, 9 Gill, 450; 
Townshend vs. Brooke. 9 Gill, 90, 92; Gorton vs. 
Perkins, 03 Md., 589, 590. 

“We can see no reason why the same rule 
should not be made to apply in this case, to the 
administrator with the will annexed. He was 
appointed to execute the will because the testator 
neglected to name an executor. All of the duties 
of an executor devolved upon him in the adminis¬ 
tration of the (state under the will. The interests 
of all the parties to the controversy, as legatees, 
depended upon the final establishment of the 
will, and it became the duty of the administrator 
to defend it when assailed.” 

I n I u li^ Hanlon (18 Id., 225), decided in 1901, a 
caveat was filed before the will was admitted to probate. 
The caveat was successful, and the will was denied 
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probate. The executor named therein petitioned and 
was allowed his expenditures (similar to the expendi¬ 
tures herein claimed), and counsel fees. The adminis¬ 
trator appealed from the order of allowance. 

The appellant’s brief in that case, filed in this court, 
contained contentions which will doubtless be repeated 
in the brief of appellee. The case of Townshend vs. 
Brooke (9 Gill, 90), was cited to the effect that the 
foundation of the power of the Orphans’ C ourt of Mary¬ 
land, and of the Probate Court of the District of Co¬ 
lumbia, to make an allowance to an executor for an 
unsuccessful defense of a will, was the second section 
of the tenth sub-chapter of the Act of 1798, chapter 101, 
wherein an allowance to an executor for expenses not 
personal is authorized; and it was urged upon this 
court that Townshend vs. Brooke was conclusive to 
the effect that the statute did not apply to a person to 
whom letters testamentary had not been issued, but 
applied only after probate, in the common form, of the 
will and the issue of letters testamentary. 

This court, in its opinion, said (p. 228): 

“That the question of the propriety of the 
allowance of counsel fees to a person named as 
executor in a paper-writing purporting to be a will, 
is not to be determined by his success or failure 
in the maintenance of that paper-writing as a 
valid instrument, is settled by the authorities 
and does not appear to be contested by the 
appellant. The very same authorities upon which 
he relies admit and enforce the rule, that an 
executor, seeking unsuccessfully to maintain the 
validity of the will which he has propounded, 
after the issue of letters testamentary to him, is 
entitled to be allowed for counsel fees in his 
account, notwithstanding that in the contest the 
will has been overthrown and held for naught, 
if he has acted in good faith. 

. 

“The subject-matter was regulated by two 






14 


sections of the Act of Maryland of 1798, Ch. 101, 
which is the baris of all our testamentary law 
and which is substantially in force to this day 
m the District of Columbia, sub-chapter 15, 
section 17, of that act provides that upon the 
trial and determination of any issues,‘the Orphans’ 
( ouit. may award costs to the party in their 
opinion entitled thereto;’ and sub-chapter 10, 
section 2, provides that an executor or adminis¬ 
trator may in his account have an ‘allowance for 
costs and for extraordinary expenses, not personal, 
which the court may think proper to allow, laid 
out in the recovery or security of any part of the 
estate.’ 

“I poll one or other, or both of these sections, 
the ( ourt of Appeals of Maryland, has found 
toe authority for the allowance of counsel fees 
in the cases cited in which they have been allowed, 
notwithstanding the contention there, as well as 
here, urged that the Orphans’ Court, being a 
court of limited and special statutory jurisdic¬ 
tion, to use the express words of tho statute 
itself, ‘shall not, under pretext of incidental power, 
or constructive authority, exercise any jurisdic¬ 
tion whatever, not expressly given by this act, 
or some other law,’—a contention which certainly 
has lost much ol its force since the transfer of the 
powers of our Orphans’ Court to the Supreme 
Court of the District of Columbia, and especially 
in view ot the recent Act of Congress of June 8, 
1S9S, 50 Stats., 454, which seems to constitute 
the special term of that court exercising the 
jurisdiction ol an orphans’ court, a court of 
general jurisdiction. In any event, it is undoubt¬ 
edly the law that the special term of the Supreme 
Court ol the District exercising the functions 
of an orphans’ court is entitled, within the scope 
ol those functions, to proceed in accordance with 
equitable principles and procedure. Sinnott vs. 
Kemaday, 179 V. S., 606, 615. Especially in the 
matter of awarding costs is there equitable juris¬ 
diction conferred on the Orphans’ Court, and on 
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the Supreme Court of the District of Columbia, 
exercising the functions of an orphans’ court, 
by the express terms of the sections of the statute 
which have been cited. 

• ••••• 

“But the contention here is that counsel fees 
are not costs in the legal sense of the term ‘costs,’ 
and therefore can not be allowed at all to either 
party in any event or in any case under sub- 
chapter 15, section 17 of the Act of 1708; and that, 
if allowed as ‘extraordinary expenses,’ under sub- 
chapter 10, section 2 of that act, it can only be 
to an executor defending a will after the issue 
of letters testamentary to him; and not to a 
person named as executor to whom letters 
testamentary have not been granted. And it is 
argued in support of the contention that an 
executor, equally with an administrator, derives 
his powers not from the will of the dec Based 
whereby he has been appointed, but from the 
court which issues his letters testamentary to 
him whereby he is authorized to act. 

“We can not subscribe to the theory that in 
this District, whatever the doctrine may be 
elsewhere, an executor derives his authority from 
the Probate Court, and not from the will of the 
deceased person. On the contrary, we have 
distinctly held, in accordance with precedent, 
and with that which we may regard as the 
common law of England on the subject, that an 
executor, differing radically in this regard from 
an administrator, derives his authority from the 
will, and not from the court wherein he becomes 
qualified to act. 

...«•• 

“So it must be regarded as settled law with 
us that an executor, although held as a trustee 
for all the purposes of the law and required to 
administer that trust under the direction and 
authority of the tribunal specifically provided 
for the purpose, derives Ins interest in the estate 
of the deceased entirely from the will, and becomes 






vested with the interest from the moment of the 
testator’s death. 

• • • • • • 

“Of course, a person named in a will as executor 
is under no obligation to accept the trust reposed 
in him by the testator. He may renounce the 
executorship and thereby relieve himself from 
all duty and all liability connected with it. But, as in 
the case of every other trust, if he accepts it, he 
must proceed with the execution of it, and he can 
not be relieved from so doing, except by the order 
or decree of a court of competent jurisdiction. 
The executor named in the present case accepted 
in good faith the trust confided to him by his 
testator, when he filed his petition for the probate 
of the will and the issue to him of letters testamer - 
tary. He had no reason to suppose that the will 
was not a good and valid will; and he was within 
the line of his duty as he certainly was within 
the line of his right to proceed with the applica¬ 
tion. Possibly after the filing of that petition, 
and after the coming in of the caveat, he might 
even then have withdrawn, although there is 
very grave doubt whether he could at. that time 
have done so without the permission of the court. 
For his acceptance of the trust does not date 
from the issue of letters testamentary to him, if 
they are issued, but from the time of filing his 
petition. 

• • • • • • 

“In the case of Townshend vs. Brooke, 0 Gill., 
90, which certainly seems to sustain the appel- 
lant’scontention, and in which it was held that 4 the 
Orphans' Court has no authority to direct a 
col.ector petiinte lit-3 to pay a sum of money to 
persons named as executors in a will, to be ap¬ 
propriated as fees to counsel employed to resist 
a caveat interposed before a will was admitted 
to probate,’ there were circumstances which 
must be held to differentiate it from the case now 
before us. Under the practice as it obtained 
in Mankind at and before the time at which that 
case was decided, and under the former practice 
in this District, where proceedings for the probate 
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of wills and the issue of letters testamentary 
generally were all ex parte and of the most in¬ 
formal character, the acceptance of his trust by 
the executor and the issue of letters testamentary 
to him were simultaneous. 

• • • • • • 

“In the present practice, however, of the 
Supreme Court of this District holding a special 
term tor Orphans’ Court business, the situation 
is very greatly changed. By the rules of that 
court it is prescribed that an executor, desiring 
to propound a will for probate and to procure 
letters testamentary thereon, must tile a petition 
to that effect under oath, give the names and 
place of residence and the relationship of those 
interested, and serve notice upon them of his 
purpose. And the recent Act of Congress of 
June 8, 1898 (30 Stats., 434), adopts and enlarge* 
this practice. By the provisions of this practice 
and of the Act of Congress cited it is a matter of 
necessity that, in the great majority of cases, 
caveats must be filed and issues must be formula¬ 
ted and tried before the probate of the will, and not 
afterwards. And it necessarily follows, too, that, 
for the purpose of the determination of the valid¬ 
ity of a will, the acceptance of his trust by the 
executor and his duty to maintain the will must 
be held to date from the time of the filing of 
the petition. 

“ This being so, the decision in the case of Town- 
shend vs. Brooke is no longer pertinent. 

• • • • • • 

“If it be urged . . . that the allowance of 

charges like these might endanger the rights of 
next of kin or heirs at law, it must be remembered 
that the matter of costs and expenses is in the 
discretion of the Probate Court, and that the 
trust reposed in that court by the law is not 
likely to be abused. What the next of kin are 
entitled to in the distribution of an estate is not 
the whole estate left by the deceased, but that 
estate as shown to exist after the allowance of 
the reasonable costs of administration.” 
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The case of Hamilton vs. Shillington (19 Id., 268), 
decided in 1902, was one in which this court said 27S : 


It has been decided that an executor success- 
tully defending a will may be allowed for counsel 
fees contracted to be paid for such defense. We 
have even gone further, and have held in the case 
of luohy vs. Hanlon, 18 D. C. Appeals, 225, that 
. executor in a paper-writing 

purporting to be a will, who has signified his 
acceptance of the trust by filing a petition for 
its probate and who has defended it, in good 
faith, although unsuccessfully, may be allowed 
for counsel fees expended in such defense/* 


An allowance based upon this principle had been made by 
the court below. Creditors contested the allowance 
and appealed from it, showing to the court that the 
estate was insolvent, was of the value of about 85,000, 
subject to claims of creditors in the sum of about $8,500, 
and that the allowances and costs would amount to 
about 84,000. I his court proper’y held that the 
creditors were not interested in the establishment of the 
will; that only the next of kin and legatees were interested 
therein, and that such costs were proper deductions as 
expenses of administration in determining the amount 
payable either to legatees or to next of kin, depending 
ui)on whether the will was sustained or overthrown, and 
tiiat such orders of allowance were proper only in so far 
as the funds of the estate were available for their pay¬ 
ment over and above the claims of creditors. The 
order was, therefore, permitted to stand as an adjudica¬ 
tion ot right so far as the legatees or distributees under 
the will were concerned with reference to the possibility 
ot future assets which might come into the hands of the 
administrators, but as affecting the claims of creditors, 
the order was set aside. 

The ca-e of Kengla vs. Randall (22 Id., 403), is es¬ 
pecially important because it arose after the Code was 
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enacted. It was decided October 21, 1903. In that 
case, the caveat charged that the testator was not of 
sound and disposing mind, and that the execution of the 
will was procured by the undue influence and fraud of 
the executor named in the will. While the caveat was 
pending undertermined, the court below authorized the 
payment out of the funds of the estate of a retaining 
fee to counsel to defend the will. This court approved 
and affirmed the doctrine of the case of Tuohy vs. 
Ilanlon, as it is above stated, and said (p. 409): 

“ In the case of Tuohy vs Hanlon, there was no 
charge of undue influence against the executor; 
here the charge of undue influence in the procure¬ 
ment- of the will is specifically and principa’ly 
made against the executor. In the case of Tuohy 
vs. Hanlon the allowance was not made or sought 
to be made until after the good faith of the ex¬ 
ecutor had been judicially established, after full 
and complete investigation; here it is sought 
to assume such good faith in advance and to 
predetermine that issue in favor of the executor 
without investigation or trial of any kind. If 
upon the trial of the issues formulated or to be 
formulated in the case, the issue of undue in¬ 
fluence should be found against the executor, 
there will then be positive proof against him that 
he has acted in bad faith, and yet, under the 
order here complained of, he will have been 
allowed the reimbursement which should only 
be allowed to those acting in good faith, or, 
rather, to his original bad faith and wrongful 
conduct in the fraudulent procurement of the 
will, he will have added, with the sanction of the 
court, the spoliation of the estate belonging to 
the caveators and its appropriation to his own 
use for the maintenance of his own fraud. A 
doctrine that would read to such a conclusion as 
this can not be right. 

“The element of good or bad faith in the 
present case is involved in the issue of undue 
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influence in the procurement of the will. That 
issue remains to he tried. The question of the 
executor s good faith can not be determined until 
such trial has been had. Manifestly it would 
not only he improper for the court to prejudge 
that question, hut it is without jurisdiction to do 
so at the present stage of the ease. Being 
without jurisdiction to determine that question 
at this time, the court has no authority to make 
an allowance based upon its ultimate determina¬ 
tion in favor of the appellee 

• • • • • 

“If upon the trial of the issues in this case the 
executor sustains the validity of the will, or if 
upon such trial he shows that he has acted in 
good faith throughout, although the will may he 
overthrown for want of testamentary capacity 
in the deceased, he may, in the discretion of the 
court, have an allowance out of the estate for 
costs and counsel fees, but if the will is not 
sustained, and the issue of undue influence i^ 
decided against him, and it is thereby shown 
that he lias not acted in good faith, he should 
not he entitled to such an allowance now or at 
any other time.’ , 

For these reasons, the order appealed from was re¬ 
versed. 

Any argument made by the appellee herein based 
upon a supposed repeal of the prior law by the enact¬ 
ment of the Code (and any argument that is made 
must he so based), assumes that this court in deciding 
the case of Ivengla vs. Randall, supra , overlooked the 
fact that the doctrines which it so carefully applied had 
been abrogated by statute. If it is true that the Code 
deprives the Probate Court of the power to award 
expenses and counsel fees to an unsuccessful proponent 
of a will, then it would have been sufficient for this 
court to have said, in disposing of said case of Kengla vs. 
Randall, that any allowance to an executor named in a 
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paper not yet probated was unwarranted and premature, 
because, unless the paper was finally admitted to pro¬ 
bate, there was no authority for an allowance. 

The last paragraph of the opinion above quoted must, 
also, be stated by appellee to be erroneous in order to 
maintain her position, for this court said: 

“If upon the trial of the issues in this case the 
executor sustains the validity of the will, or if 
upon such trial he shows that he has acted in good 
faith throughout , although the will may he over¬ 
thrown for the want of testamentary capacity in 
the deceased, he may, in the discretion of the 
court, have an allowance out of the estate for 
costs and counsel fees." 

The appellee must convince the court that this was 
error. 

A clear statement of the law, as it has heretofore been 
considered settled, is to be found also in the opinion of 
Mr. Justice Barnard, in the Estate of Pritchard (30 
Washington Law Reporter, 9), decided November 30, 
1901; and a brief but equally positive statement is to 
be found, written by a probate judge below, among the 
papers in the estate of John F. Dries, Administration 
No. 18,560. 

The application of the doctrines of the above cases 
to the case at bar is too clear to require extended state¬ 
ment. As already noted, the court below expressly 
found that the defense of the will herein was in good 
faith. 

2 . 

Code Section 143 and Its Supposed Effect Upon the 

Doctrine Contended For. 

The court found that the established law had been 
repealed by section 143 of the Code, in force, as we have 
noted, January 1, 1902, prior to the case of Kengla vs. 
Randall. 








That section is as follows: 

“Sec. 143, COSTS—The said court shall have 
authority to render judgment for costs against 
the unsuccessful party in any proceeding con¬ 
ducted in said court, and to issue execution 
therefor.” 

This section is in terms a grant of power, and not a 
limitation. 

For the purpose of argument merely, let us assume, 
but without conceding, that the effect of this section is 
a limitation of power, and that it is to be construed as 
though it enacted that the Probate Court should have 
no power to render judgment for costs except against 
the unsuccessful party, and against whom it might issue 
execution therefor. 

It is respectfully submitted that neither a grant nor a 
limitation on the power to award executionable costs, 
that is, costs for which a personal judgment is entered 
against a party enforceable by execution against him, 
has any applicability to the question we have here for 
discussion. We are here concerned with counsel fees 
and expenses, not taxable costs: Section 143 has to do 
only with taxable costs. 

If an allowance of counsel fees (which in a case like 
the present one might be an allowance of, say, 810,000) 
were such “costs” as are contemplated by the section 
referred to, then, by virtue of that section, if Mrs. 
Childless had been unsuccessful in her caveat, a personal 
judgment might have been rendered against her for 
“costs” including the counsel fees of the executors. 

Similarly, if costs, as referred to in said section, meant 
the kind of an allowance which we have been discussing, 
the court would have had power to assess against 
appellants pirsonally whatever reasonable counsel fee 
Mrs. Childress had undertaken to pay her counsel. 
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It is respectfully submitted that such a construction 
is impossible, and that this section of the Code, to which 
the court below attached controlling importance, has 
to do only with taxable costs, and not with an allowance 
of expenses, which is quite a different matter. 

As to what are costs, the following sections of the Code 
are pertinent : 

“Sec. 1108. Nothing herein to prohibit agree¬ 
ments with clients.— 1 he following, and no other, 
compensation shall be taxed and allowed to 
attorneys, solicitors, proctors, district attorney, 
clerk of the Supreme Court of the District, 
marshal, commissioners, witnesses, and jurors, 
except in cases otherwise provided for by law; 
but nothing herein shall be construed to prohibit 
attorneys, solicitors and proctors from charging 
or receiving from their clients, other than the 
government, such reasonable compensation for 
their services, in addition to the taxable costs as 
may be in accordance with general usage or may 
be agreed upon.” 


Then follow, in succeeding sections, the taxable allow¬ 
ances to solicitors, to the clerk, to the Register of Wills, 
to the marshal, and to commissioners, covering the 
field of taxable costs. 

It seems unreasonable to construe section 143 as 
referring to and authorizing the issue of execution for 
any other than such costs as are last above described. 

But it may be argued that if section 143 is construed 
as a limitation upon the power of the court to award 
costs, then it is a repeal by implication of sub-chapter 
15, section 17, of the Maryland Act of 1798, wherein 
it is provided that “the Orphans’ Court may award 
costs to the party in their opinion entitled thereto.” 
It may be argued, further, that this Maryland statute 
was the basis for the allowance of counsel fees to the 
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losing executor in a will contest, and that its repeal 
results in the demolition of the doctrine. 

It is certainly evident that if the word “costs” is 
used in the Maryland statute in the same sense in which 
it is used in section 143 of the Code, that is, to designate 
taxable and executionable costs—costs in the restricted 
sense—then it could not have been the basis of the rule 
originally laid down by the Maryland Court of Appeals 
that such allowances to counsel can be made. 

Nor can it be fairly said that this court, in the case 
of Tuohy vs. Hanlon, supra, based its ruling upon this 
Maryland statute. 

The court in that case, after quoting this “costs” 
section, and quoting also the section providing for an 
allowance for “costs” and for “extraordinary expenses” 
to an executor or administrator, said that “upon one or 
the other, or both” of these sections the doctrine was 
based (p. 229). This court then noticed the conten¬ 
tions that counsel fees were not “costs,” and that 
“extraordinary expenses” were to be allowed only to 
an executor, and then proceeded to answer these con¬ 
tentions by a discussion directed only to the proposi¬ 
tion that an executor named in a will, prior to probate, 
who accepted the trust, could fairly be considered an 
executor within a statute authorizing the allowance to 
him of “extraordinary expenses.” This court did not 
intimate that counsel fees were included in that re¬ 
stricted sense of the term “costs,” and apparently con¬ 
ceded that contention of the appellant to be sound 
(pp. 230-233). 

This court did, however, refer to counsel fees as within 
the broader conception of costs when that term is used 
to designate costs of administration, which were, the 
court held, allowable out of the fund (p. 234). 

To summarize, this court, in said case of Tuohy vs. 
Hanlon, did not expressly hold that the “costs” section 
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of the Maryland statute was the basis of its decision, 
but if that section was in any degree the basis of its 
decision, the word u costs’’ in said statute must be 
taken in a broader sense than it is used in section 143 
of the Code, wherein a personal judgment is authorized 
for taxable and executionable costs. 

Any doctrine relating to the allowance of attorney’s 
fees, therefore, which is based upon the Maryland 
statute, is left untouched by section 143. 

In the foregoing discussion of section 143, we have 
assumed that it is to be construed contrary to its express 
terms, that is, that what is in terms a grant of power is 
to be construed as a restriction upon the power of the 
Probate Court. We do not admit that such a con¬ 
struction is correct. It is, at best, a departure from a 
literal construction in order to accomplish a repeal by 
implication. 

Such a construction is not favored. As this court 
said in United States vs. Sampson (19 App. D. C., 419, 
435): 

“ There is really no repugnancy between the 
acts and the principle of construction is well 
settled that repeals by implication are never 
favored, unless conflict or repugnancy is manifest. 

. . . Such an interpretation, therefore, is not 

to be adopted unless it is inevitable.” 

See, also, the cases cited in the next subdivision of 
this brief. 

3. 

The Effect of the Enactment of the Code Upon the 

Doctrine Contended For. 

As we have already suggested, appellee herein may 
be expected to follow the contentions which were not 
noticed in the opinion of the court below, but were 
adopted by appellee from the brief for appellee in the 
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Hutchins case, supra. In that case Mr. Justice Stafford, 
in deciding that, under the particular circumstances 
therein involved, the defeated caveatees were not en¬ 
titled to their expenses, said: 

“In dealing with the question, I have proceeded 
upon the theory that the court has full discretion 
to allow the expenses of the proceeding to the 
caveatees, if justice required it.” 

This theory is, of course, consistent only with our 
position on this appeal. The appellees in that case, 
however, in their brief filed in this court, endeavored 
to sustain the decision to disallow the expenses by an 
argument to the effect that the Probate Court, by the 
enactment of the Code, was deprived of its power to 
make such allowances to an unsuccessful caveatee. 

Wo are justified by the argument made in this case 
in the court below in assuming that the line of reasoning 
in the Lee Hutchins brief will be adopted by appellee 
herein. 

The argument was, in brief, that by the Code a will 
contest had been converted into a pure inter partes 
proceeding in which the heirs at law were aligned on the 
one side, and the legatees and devisees aligned upon 
the other, and that since the Code, the executor has no 
representative capacity in such a contest, unless one 
of the real parties to the contest specifically engages him 
to represent him, and then it is, of course, to be inferred 
that he must look to the party who engaged him to 
reimburse him for his expenses. 

This remarkable argument is attempted to be sup¬ 
ported by the provisions of sections 130, 133, and 140 
of the Code. 

Section 130 of the Code is the one providing for a 
citation to all persons interested adversely to the will 
upon the filing of a petition for probate. 

Section 133 provides that any person, although not 
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cited, who may be interested in sustaining or defeating 
the will, may appear and support or oppose the applica¬ 
tion to admit it to probate. 

Section 140 provides for the framing of the issues and 
the trial by the court with a jury, or, if all parties 
interested consent, by the court, and tor the notice of 
the issues and of trial to all persons claiming under the 
will. 

It was argued that because these sections provided 
for a notice to all persons who might claim under or 
against the will, and provided that any person, though 
not cited, who might be interested, might appear, that 
an intent was shown to make a will contest thereafter 
a litigation in which the executor has no duty to perform. 

Of course, such an argument can not be maintained, 
unless it can be shown that the provisions of the statute 
upon which it is based changed and repealed the law 
as it theretofore existed. 

In an effort to persuade the court that a novel scheme 
of testamentary procedure is intended by these sections, 
it was urged that section 133 of the code is entirely new. 
That section is as follows: 

“Sec. 133. Who may appear.—Any person, 
although not cited, who may be interested in 
sustaining or defeating the will may appear and 
support or oppose the application to admit the 
same to probate.’’ 

It will be noticed that this statute is merely permis¬ 
sive, and it will be seen that although its wording is 
novel, nevertheless, in view of the prior law, it indicates 
no intention of Congress to eliminate executors as the 
active parties caveatee to will contests. 

A brief review of the pertinent provisions governing 
probate procedure prior to the enactment of the Code 
will, we submit, demonstrate that no such change, as 
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may be contended, was made by the enactment of the 
Code. 


Our probate law is founded upon the Maryland Act of 
1798, chapter 101. 

In subchapter 2 of that act, paragraphs 0 to 8, proof 
and probate of wills, upon the attendance (after notice, 
if necessary) of any, but not necessarily all, of the next 
relations, is authorized, if no caveat be filed. 

Subchapter 2, paragraph 9, provided that “if any 
person whatever shall enter a caveat,” the same shall be 
decided by the Orphans’ Court. 

Subchapter 10, paragraph 2, provides for the allowance 
to an executor, or administrator, “for costs and for 
extraordinary expenses (not personal) which the court 
may think proper to allow, laid out in the recovery or 
security of any part of the estate.” 

Subchapter 15, paragraph 17, provides for the trial of 
issues by a court of law and contains the provision herein¬ 
before referred to, that in all cases of contest the Or¬ 
phans’ Court may award costs to the party in their 
opinion entitled thereto. 


By the Act of Congress approved February 27, 1801, 
(2 Stats., 103, 107), this Maryland Act was adopted, 
with necessary variations, for that part of the District 
lying upon the Maryland side of the Potomac, and ap¬ 
peals from the Orphans’ Court to the Circuit Court of 
the District of Columbia were provided for. 

The Act of March 3, 1863 (12 Stats., 762), established 
th< Supreme Court of the District of Columbia, in the 
place of the former circuit district and criminal courts. 

1 he Act of June 21, 1870 (16 Stats., 160), provided: 


“Section 4. And be it further enacted , That all 
the powers and jurisdiction by law now held and 
exercised by the Orphans’ Court of Washington 
County, in the District of Columbia, shall here¬ 
after be held and exercised by the justice holding 
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the special term of the said Supreme Court for 
that purpose. . . . ’ 

“Section 5. And be it further enacted, That the 
Orphans’ Court of Washington County, District 
of Columbia, be, and the same is hereby, abolished 
and all laws and parts of laws relating to said 
Orphans’ Court, so far as the same are applicable 
to said Supreme Court, are hereby continued in 
force in respect to said Supreme Court; and all 
other laws and parts of laws relating to said 
Orphans’ Court are hereby repealed: Provided, 
however, that nothing herein contained shall be 
construed to abolish the office of Register of \\ ills 
of said County.” 

By the Act of June 22, 1874, the statutes relating to 
the District of Columbia were revised under the title of 
“ Revised Statutes of the United States relating to the 
District of Columbia.” In this revision act was con¬ 
tained a provision, usual in such acts, and similar to 
that contained in the Code, as follows: 

“Section 1296. All acts of Congress passed 
prior to the first day of December, eighteen 
seventy-three, relating to the District of C olum- 
bia, any portion of which is embraced in the fore¬ 
going revision, are hereby repealed; and the sec¬ 
tion applicable thereto shall be in force in lieu 
thereof: and this revision of the acts of Congress 
relating to the District of Columbia shall be sub¬ 
ject to and governed by the provisions of chapter 
seventy-four of the Revised Statutes of the United 
States, entitled ‘Repeal Provisions.’ ” 

In this revision, chapter 23 related to the judiciary, 
and it and other chapters indicated the powers of the 
Supreme Court and of its several divisions or special 
terms. Chapter 27 related to the Register of Wills. 
Section 89 provided: 

‘ -The judicial courts of the District shall remain 
as organized on the 21st day of February, 18/1, 
until abolished or changed by Congress.” 






The former provisions of law with respect to the 
Orphans or Probate Court and its powers were 
omitted, and the contention was made that by reason of 
such omission the Probate Court was deprived of its 
powers. 

The general term of the Supreme Court of the District, 
in In re Estate of David Mclntire (5 Mack., 293, 299- 
301), disposes of this contention by saying in part: 

“ lhe first question he raises is that, by reason 
of the terms of the codification or revision of the 
laws of the District, the Probate Court was shorn 
of the vast nass of its powers, because in the re¬ 
vision, at section 930, chapter 27, of the Revised 
Statutes of the District, that section providing 
for the Register of Wills leaves out all that part 
of the Act of the 21st of June, 1870, which added 
the Probate Court to the Supreme Court of the 
District of Columbia, except certain provisions 
with regard to the Register of Wills, and certain 
other provisions specially provided in other parts 
of the Code touching the proceedings of executors, 
and touching the proceedings of guardian and 
ward. . . . 

“On the 21st day of February, 1871, the Act of 
June 21, 1870, in its entirety, was in force with all 
of its provisions, giving all the antecedent juris¬ 
diction of the Orphans’ Court to the Supreme 
Court of the District of Columbia. When in that 
state of the case, in 1874, the new revision or 
enactment is ‘that the judicial courts of the Dis¬ 
trict shall remain as organized on the 21st day of 
February, 1871that is an adoption into the re- 
^ ision of 18/4 of all the faculties which belonged 
to that court as of that time; and it dispensed, 
therefore, with the necessity of repeating in sec¬ 
tions 929 and 930 the detail of the jurisdiction 
which had been conferred by the Act of June 21 
1870. . . . 

“The objection, therefore, to the jurisdiction 
must fall entirely, and we must consider the 
question as settled and fully at rest, that the 
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Supreme Court of the District of Columbia, in 
special term, has all the powers and all the facul¬ 
ties that the Orphans’ Court at any time possessed 
by virtue of the statutes existing anterior to this 
codification.” 

In connection with this decision section 11G of the 
Code hereinafter quoted should be read. 

In 189G, the Supreme Court of the United States, 
in the case of Campbell vs. Porter (1G2 U. S., 478), 
decided that there was no jurisdiction in our local 
courts to take probate of wills as to real estate. 

This situation led to the passage of the Act of June 8, 
1898 (30 Stats., 434), “An act conferring on the Supreme 
Court of the District of Columbia jurisdiction to take 
proof of the execution of wills affecting real estate, and 
for other purposes.” Section 1 of this act reads: 

“That all the powers and jurisdiction by law 
held and exercised by the Orphans’ Court of 
Washington County, District of Columbia, prior 
to the 21st day of June, Anno Domini eighteen 
hundred and seventy, are hereby conferred upon 
the Supreme Court of the District of Columbia. 
• • • 

Section 4 of this act is particularly significant in con¬ 
nection with the erroneous contention that the inter 
partes character of our will contests originated with the 
Code. That section provided that whenever a will 
should be presented for probate, a summons should be 
i sued to all the heirs at law or next of kin, or both, as 
the case might require, to be served five days before the 
return day, and if returned “not to be found,” a summons 
was to be published for thirty days in some newspaper 
of general circulation, and such other publication should 
be made as the case might require; that guardians ad 
litem should be appointed for infants and persons of 
unsound mind. This section is to the same effect, and 
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almost in the same words, as the relevant portions of 
section 130 of the Code. 

Section 5 provides the limitations of time within 
which “any person interested in said probate” might 
file a javeat. 

Section 6 of this act contains each and every provi¬ 
sion of Code section 140, upon which the argument is 
based that the Code creates a novel inter partes proceed¬ 
ing, instead of the kind of a will contest which this 
court had to do with in its prior decisions; it is provided 
• hat the trial may be by the court, without a jury, only 
upon the written consent “of all persons interested,” 
who must be sui juris ; that prior to the time of trial 
all of the heirs at law or next of kin, or both together, 
and also all persons claiming under the will, shall be 
served with a copy of the issues and notice of trial; and 
if any of such persons be an infant or of unsound mind, 
a guardian ad litem shall be appointed for him before 
the trial shall proceed; that if as to any party in interest 
the notification shall not be served, a new day shall be 
assigned for the trial, and newspaper publication be had. 

A study of the Act of June 8, 1898, makes it apparent 
that section 133 of the Code above quoted is merely an 
express enactment permitting persons interested in 
sustaining or defeating the will to appear and support 
or oppose the application. By the preexisting law, 
all persons who had any legal interest, that is the heirs 
at law and next of kin, and all persons who took under 
the will, were required to be made parties whenever a 
contest arose. It seems that no other person would be 
interested, and it is difficult to see what new legislation 
is embodied in this section which would support the 
argument that a will contest is now more inter partes 
than it was before the Code. 

By the Code enacted March 3, 1901, to take effect 
January 1, 1902, the Orphans’ Court and the body of 




laws administered by it were incorporated by the 
following general enactment: 

Sec. 116. Probate Court.—The special term 
of said Supreme Court, heretofore known as the 
Orphans’ Court, shall be d'signated the Probate 
Court, and the justice holding said court shall 
have and exercise all the powers and jurisdiction 
by law held and exercised by the Orphans’ Court 
of Washington County, District of Columbia, 
prior to the 21st day of June, Anno Domini, 
eighteen hundred and seventy.” 

The acts relating to the Register of Wills were saved 
from repeal by the following provision: 

“Sec. 1636. All acts and parts of acts of the 
General Assembly of the State of Maryland, 
g ( n<ral and permanent in their nature, all like 
acts or parts of acts of the Legislative Assembly 
of the District of ( olumbia, and all like acts and 
parts of acts of Congress applying solely to the 
District of Columbia, in force in said District on 
the day of the passage of this act, are hereby 
repealed, except: 

* 

Seventh. The acts or parts of acts authoriz- 
mg, defining and prescribing the organization, 
powers, duties, fees, and emoluments of the 
Register of W ills of the District of Columbia 
and his office.” 

Section 143, thought by the court below to be a limita¬ 
tion upon the power exercised by the Orphans’ Court on 
June 21, 1870, has already been discussed. 

In section 365 of the Code, we find a provision quite 
similar to paragraph 2, of subchapter 10, chapter 101, 
of the Maryland Act of 1798, in the provision that 
there shall be credited to the executor or administrator 
the disbursements by him made, namely: “Fifth. His 
allowance for costs, attorneys’ fees, and extraordinary 
expenses which the court may think proper to allow.” 



It- is respectfully submitted that there is no foundation 
for the argument that by the enactment of the Code the 
representative character of an executor in a will contest, 
or his power and duty to defend the will, are extinguished 
or diminished. 

In this connection there should be noticed section 262, 
which provides that when a will shall be admitted to 
probate, letters testamentary shall issue to the executor 
named therein—section 263 permits a testator to excuse 
the giving of a bond by an executor, except as to debts— 
section 1635a contemplates the demanding of the will 
by the executor for the purpose of having it proven, and 
section 830, provider for the punishment of any person 
who shall wilfully neglect to deliver a will to the court, 
to the Register of \\ ills, or to some executor named in it. 


4. 


A Brief Review of the Decisions in Other Jurisdictions. 

1 his court has found it unnecessary, in the cases 
which have come before it involving the same question 
to review the decisions in other jurisdictions, excepting 
those decisions of Maryland which constitute the basis 
of the rule here. An examination into the probate 
system and of the statutes of the jurisdictions is probably 
necessary to determine the value of cases cited upon this 

question. We may refer, however, to the following 
cases: 

In Lassiter vs. Travis (98 Tenn., 330), wherein a will 
was first summarily probated in the common form, and 
upon the filing of a contest, the probate was set aside 
and the matter certified to the circuit court for trial, 
and after contest there, the will was denied probate. 
The nominated executrix was allowed her costs and 
attorney’s fees out of the assets of the estate. 





Meeker vs. Meeker (74 la., 452), where a successful 
contest was made before probate, the statute providing 
that “costs shall be recovered by the successful party 
against the losing party,” but the executor was held to 
have acted in good faith and was allowed his costs. 

See, also, Perkins vs. Perkins (116 Iowa, 253). 

Pingree vs. Jones (80 Ill., 177), a chancery suit to set 
aside a will, in which the court recognized the principle 
which is at the foundation of the rule. 

Phillips’ Executor vs. Phillips’ Administrator (81 Ky., 
328), where a contest arose before the will was admitted 
to probate, and the court held that the provisions of 
general law in regard to taxing costs did not apply 
to a nominated executor. The court said: 

“It being his duty to offer the will for probate, 
and proceed in good faith to exhaust all legal or 
equitable remedies to that end, and the statute 
making no provision for costs, it is reasonable 
to conclude, as we have adjudged, and as appears 
to be the general rule, he should be compensated 
out of the estate for the discharge of this duty.” 

See, also, In re Downey’s Will (42 Wis., 66). 

Fillinger vs. Conley (163 Ind., 584), a case in which the 
"ill "ultimately established, but the court discussed 
in an instructive way the power of an executor to bind 
the estate by the employment of services before its 
establishment. 

See, also, Douglas vs. Yost, 18 N. Y. Supp., 830; and 
Poy et al. vs. Roy’s Executors, 18 Grat., 418. 

In French vs. Washington County Home, etc. (115 
Md., 309), decided April 4, 1911, the Maryland Court of 
Appeals rendered a decision quite inconsistent with the 
line of decisions beginning with the case of Townshend 
vs. Brooke, which were urged upon this court in Tuohy 
vs. Hanlon, as the reason for overturning the rule there 
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announced. In this case the Maryland Court of Ap¬ 
peals refused to reverse a decision of the Orphans' 
Court for Washington County directing the adminis¬ 
trator of an estate to pay to the caveatees, who claimed 
under a will which was denied probate, their costs. 
I he court held that the question of the award of costs 
was exclusively within the power of the Orphans' 
Court, entrusted to the sound discretion of the judges. 
This decision is destructive of the supposed authority 
of I ownshend vs. Brooke, supra, and similar Maryland 
cases, because in the French case the caveat was filed 
before the alleged will was admitted to probate. 

Conclusion. 

On the whole, it is respectfully submitted that the 
court below erred in deciding that its sole power with 
regard to allowances on will contests was to award costs 
against the unsuccessful party in accordance with 
section 133 of the Code, and it is submitted that the 
decisions of this court heretofore rendered and above 
quoted are not modified by the provisions of the Code, 
and should be adhered to. 

It is, therefore, respectfully submitted, that this 
court should remand the cause, with directions to the 
court below to enter an order allowing to the appellants 
the liquidated expenses which they claim, and a reason¬ 
able attorneys' fee, to be ascertained and determined 
in such manner as it may deem proper. 

CLARENCE R. WILSON, 

A. A. HOEHLING, Jr., 

PAUL E. LESH, 

Attorneys for Appellants. 
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SIDNEY T. MANNING and AMERICAN SECURITY & 
TRUST COMPANY, Appellants, 


RITA R. CHILDRESS. 


BRIEF FOR APPELLEE. 


STATEMENT. 

Charlotte T. Dailey, late a resident of the District of 
Columbia, died as a suicide on June 14, 1914, leaving appel¬ 
lee as her only child and heir at law. 

On June 17, 1914, appellants tiled in the Probate Court 
a paper writing purporting to be the last will and testament 
of said deeeased, bearing date the second day of February, 
1914, in which they were named as executors, and in which, 
also, appellant Manning, a brother of said deceased, was 

la 
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bequeathed the sum of $o00 and was devised a contingent 
remainder in the estate of said deceased (Rec., pp. 1 and 2). 
At the same time said alleged will was filed, appellants filed 
their petition in the Probate Court, asking that said paper 
writing he admitted to probate and record as the hist will 
and testament of said deceased, and that letters testamentary 
on her estate issue to them. 

Thereafter, to wit, on July 17, 1914, the appellee filed an 
answer and caveat to said petition, setting out that at the 
time of the execution of said paper writing, and for several 
years prior thereto, her mother had been of unsound mind 
and incapable of executing a valid deed or contract, and 

praying that issues he framed to try the validity of said 
paper writing. 

Appellants, in their brief (p. :i), state that upon the filing 
of the caveat they employed counsel, who thereafter con¬ 
ducted the defense of said will. They neglected to state 
that they applied to the Probate Court for authority to em¬ 
ploy counsel, hut their application was denied by order of 
that court. Notwithstanding this ruling of the court, how¬ 
ever. the appellants each, individually, did employ counsel 
to represent them in tin* attempt to force the probate of said 
will, although, as alleged in the record (p. 10), the appellant 
Manning was at no time during the course of said proceed¬ 
ings actuated hv good faith in the performance of a sup¬ 
posed duty imposed upon him as an executor, hut that the 
whole course of his conduct indicated that he had been 
moved to take such action by self interest for the protection 
of his legacy and contingent remainder under said will, and 
the large commissions which would accrue to him as executor 
and as trustee named in said will, which latter office he 
would probably hold for the balance of his life. Further¬ 
more, that he was attempting to force the probate of said 
paper writing notwithstanding the fact that he had personal 
knowledge (and his coexecutor was bound by his knowledge 
on the subject) that the deceased had completelv lost her 


mind as the result of illness in the summer of 1910, which 
lack of mental capacity had continued until the date of her 
death; that he well knew many times during the period 
named, and for long periods of time, she had to be restrained 
and under the watchful care and attention of trained nurses 
and doctors, and that on several occasions between the 
summer of 1910 and June 1914, as the result of her mental 
derangement, she had attempted to commit suicide, and had 
finally succeeded in destroying her life on said 14th day of 
June, 1914, notwithstanding the careful watching and at¬ 
tention of her relatives and friends, nurses and doctors. 

Issues being framed to try the question of the validity 

of said paper writing, and to determine the mentality or 

lack of mentality of the decedent at the time of the execution 

%/ 

of said paper, a trial was had, beginning on March 21, 1917, 
which resulted in the finding by a jury that at the time of 
the execution of said paper writing said decedent was of 
unsound mind and subject to delusions. 

A motion for a new trial having been overruled by the 
trial court, a decree was passed on the 20th day of April, 
1917, denying probate to said paper writing. No appeal 
was taken from said decree. 

It further appears (Kec., p. 7) that on the 8th day of 
M ay, 1917, the appellant American Security & Trust Com¬ 
pany filed in the Probate Court another paper writing pur¬ 
porting to be the last will and testament of said deceased, 
bearing date the 1st day of June, 1911, and on the 25th day 
of May, 1917, filed its petition asking for the probate of 
said paper writing and for issuance of letters testamentary 
to it as executor named therein. 

Thereafter the appellee filed a caveat to said paper writing, 
on the ground that her mother at the time of the execution 
thereof was of unsound mind, but before a trial could be 
had upon said caveat, and on the 11th day of July, 1917, 
the appellant Sidney T. Manning filed his petition in said 
cause, asking that he be allowed his costs and expenses inci- 



dent to the trial of the caveat to the will dated February 2, 
1014, including a reasonable counsel fee for services rendered 
by his attorney to him in said trial (Rec., p. 3). His co- 
executor named in said invalid will declined to join in said 
petition with him, but it will he noted that the costs and 
expenses for which he asked to he reimbursed included all 
of the costs and expenses incident to the trial of said will 
ease on behalf of the caveatees, excepting an extra copy of 
the stenographer's notes of said trial which had been sup* 
plied to his coexecutor, the American Security & Trust 
Company. 

I pon said petition being presented to the court, objection 
being made that the same was premature in that no admin¬ 
istrator of the (‘state had hcen appointed, that another contest 
over an earlier will was then actually pending, and that his 
coexeeutor was not even a party to his petition, but would 
probably later present another claim for allowance to it of 
costs and expenses and counsel fees incurred bv it in the 
same contest, the matter was allowed to go over, and at the 
suggestion of the court the appellant American Security & 
Trust Company wa< cited to present at the hearing any 
claim which it might have against said estate on account 
of expe nses and counsel fees incident to the trial of said case. 
Thereafter, said appellant Trust Company did present its 
claim, consisting of a hill of $328 for additional copy of the 
stenographic report of the trial of said case (Rec., p. 15), 
and filed its answer (Rec., p. 21) making claim for expenses 
and counsel fees for services rendered, as shown bv the afti- 

4> 

‘■avit attached thereto of its counsel and the counsel for its 
eoexecutor, the appellant Manning. While neither the peti¬ 
tion of the appellant Manning nor the answer of said Trust 
Company suggested the amount which they sought to have 
allowed them as counsel fees, their counsel, in open court, 
did orally suggest to the court that they should receive the 
sum of $5,000. 

The opinion of the court, denying the petition and claim 
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of the appellants for an allowance out of the estate of said 
deceased for costs, counsel fees and expenses, is found in the 
record (p. 22). 

It might he noted that since the taking of this appeal a 
trial upon the issues framed touching the validity of the 
second will dated June 1, 1911, and ottered for probate by 
the appellant Trust Company, has been had and a verdict 
of a jury rendered, declaring said will invalid because at 
the time of the execution of said paper writing the said de¬ 
ceased was of unsound mind. Upon this verdict a judg¬ 
ment has been entered, denying probate to said will dated 
June 1, 1911. 

During the course of said trial, the appellant Trust Com¬ 
pany, as the executor named in said paper writing, em¬ 
ployed two attorneys to represent it and to defend its inter¬ 
ests other than the counsel employed in the first trial. 

It might he further noted that in the course of the trial 
of each of said will cases it developed, according to the testi¬ 
mony of expert alienists, that the deceased was of unsound 
mind from the summer of 1910 continuously until the time 
of her death, and that during said period she had executed 
at least two other wills than those of February 2, 1914, and 
June 1, 1911, one or the other of which, if still in existence, 
might or could he offered for probate, and involve the es¬ 
tate of said deceased in one or two more expensive contests. 

ARGUMENT. 

The bill of expenses attached to the petition of appellant 
Manning includes many items of expense not taxable under 
anv statute in force in the District of Columbia as taxable 
costs, both as to amounts claimed and the character of items 
making up the bill. In addition to this, appellants ask for 
an allowance of attorneys’ fees for the attorneys employed 
by them in the attempt to sustain said void will. 

If the appellants are entitled, as matter of law, to recover 
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from the estate of the deceased these items of expense and 
allowance of counsel fees, providing of course they acted in 
good faith in the performance of a duty imposed upon them 
hy law and the provisions of said void will, then the named 
executor in the second will offered for probate bearing date 
June 1, 1911, also has the legal right to apply to the court 
and to recover from the estate its expenses and allowances 
for attorneys fees in unsuccessfully defending said second 
void will; and equally settled is the right of the executor or 
executors named in the two other wills executed by the de¬ 
ceased during the time she was of unsound mind to applv 
to the court for similar expenses and allowances in defend¬ 
ing one or both of said wills in the event that either or both 
of them should be hereafter ottered for probate. 

It will, therefore, be easily seen that even though the 
heir at law, has been successful in contesting two wills 
already offered for probate, and might be successful as to 
one or both of the remaining wills should they be offered 
for probate, yet the estate in every instance would be sub¬ 
jected to large payments on account of expenses and allow¬ 
ances made to the unsuccessful litigants, thus depleting it to 
the point of disappearance entirely. Such barren victories 
would be disastrous to the interests of the heir at law. and 
it would have been far better for her to have submitted to 
the pio\ isions of the first void will ottered for probate. 

lather than to have entered upon litigation to secure her 
legal rights. 

If it is admitted that the application for allowance out of 
the estate of expenses and counsel fees included in the pres¬ 
ent appeal is not based upon express provision of law, but is 
addressed to the discretion of the probate judge, and based 
on the theory that it was the duty of the executors named 
in said void will not only to file said will but to present it 
for probate, and thereafter, when the caveat was filed, to 
employ counsel and actively undertake the defense of said 
will, which discretion, however, we maintain is expressly 





withheld from the prohate court by section 148 of the Code, 
then we respectfully submit that in view of the fact that two 
wills have already been contested and set aside, and that 
one or two more may be presented for probate and contested 
for the same reason that the first two were declared void, 
and that no administration has yet been had upon the es¬ 
tate of said deceased, the present petition for allowance of 
expenses and counsel fees is premature, and that the trial 
court did not have and will not have before it all of the 
facts necessarily entering into the exercise of its supposed 
discretion in the premises until the two remaining wills, if 
offered for probate, have been disposed of and administra¬ 
tion has been granted upon said estate. 

“\\ e can find no instance where no administration 
has been granted and unsuccessful proponents of a will 
have been allowed counsel fees out of the estate in the 
contest proceedings. * * * Hut we are satisfied 

in this case no allowance can be made. No adminis¬ 
tration is granted and we have not before us any per¬ 
son now charged with the duties or powers of a per¬ 
sonal representative of the deceased, nor has by this 
proceeding the estate itself been impounded. If such 
application be proper, it should be made in the countv 
court after administration shall have been granted.” 

Clark vs. Turner, 50 Neb., 290. 

I. 

In attempting to force probate of the will of Fehruarti 2, 
1914, the executors did not act in good faith. 

It is conceded that if the appellants were not actuated by 
the utmost good faith in offering for probate the will of 
February 2, 1914, solely in the performance of a duty sup¬ 
posed to be imposed upon them in that regard by being 
named as executors in said paper writing, and that they had 
no knowledge of facts going to show that the decedent was 
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of unsound mind at the time of the execution of said paper 
writing, and that they were not seeking to force the prohate 
of said paper for the purpose of protecting their own inter¬ 
ests under it, that they would not he entitled to recover costs 
and expenses and counsel fees from the estate, incurred in 
their unsuccessful effort to probate said paper. All of the 
authorities support this proposition without dissent. Be¬ 
fore taking up for discussion, therefore, the question of stat¬ 
utory authority for such allowances, it would seem proper to 
consider this question touching the good faith of the execu¬ 
tors named in the void will, in presenting said will for pro¬ 
bate, and in actively undertaking the defense thereof. 

It will he conceded also, we apprehend, that actual facts, 
knowledge and information in the possession of one of the 
executors will he imputed to his coexecutor. 

The petition of appellant Manning alleges that he did act 
in good faith in this matter, hut the answer of appellee 
(Hoc., p. 9) sets up many facts which were within the per¬ 
sonal knowledge of said executor, most of which were testi¬ 
fied to in the trial before the court and jury, which show 
conclusively that the said appellant Manning not only knew 
that the decedent was of unsound mind in 1910, which he 
practically admitted on the witness stand, but that between 
that date and the date of her death in 1914, she had on a 
number of occasions attempted to commit suicide, which at¬ 
tempt was finally successfully carried out, and that he had 
personal knowledge of the various treatments she had re¬ 
ceived at the hands of doctors and nurses, and trips taken 
in the endeavor to benefit her condition mentally and physi¬ 
cally; and he had personal knowledge of the alternate spells 
and fits of despondency and excitement which took posses¬ 
sion of her, so characteristic of the malady from which she 
was suffering, and known as manic-depressive psychosis, and 
which caused her to be swayed back and forth by animosities 
and delusions of various kinds and against various persons, 
lie was personally present with her in the office of her son- 
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in-law on the morning of February 2, 1914, the very day 
said will was made, and only an hour or two before it was 
actually signed, and personally took part in trying to keep 
her calm enough to close up ordinary transactions with her 
son-in-law. He took her immediately from that scene to 
the office of the appellant Trust Company, and there had 
her execute the will which was set aside. 

His coexecutor is chargeable in law with whatever knowl¬ 
edge he possessed as to the mental competency of the testa¬ 
trix at that time, and was bound by such knowledge when 
it decided to unite with him in attempting to force the pro¬ 
bate of said paper. 

In addition to this, it is charged in the answer of appellee 
to the executors’ petition (Kec., p. 10) that the whole course 
of conduct of appellant Manning was actuated by self inter¬ 
est, for the purpose of protecting the large financial interests 
which he had under said will as a legatee, a possible resid¬ 
uary devisee, and commissions as executor and trustee, 
which latter office would probably continue beyond the term 
of his natural life. That as evidence of his attitude in this 
matter, on the day of the funeral of the deceased, and apro¬ 
pos of nothing, he announced to the appellee that lie under¬ 
stood that the law provided a lawyer for the executors, and 
that if she attempted to contest said will, he would spend 
every penny of the estate fighting her before he would let a 
successful contest prevail. 

It is rather interesting to note in this connection that the 
petition of appellant Manning, and hill of expenses and al¬ 
lowances attached thereto (Rec., p. 8), show that he per¬ 
sonally had incurred all of the expenses incident to the 
trial of said will case, except the cost of an additional copy 
of the stenographers notes, and less the sum of $50 advanced 
to him by his coexecutor. And he averred in his petition 
“that he is entitled to a proper and reasonable allowance 
for counsel fees, costs and expenses so incurred by him as 
above.” 


2a 
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It further appears from the record that appellant Man¬ 
ning was personally so interested in the probate of said pa¬ 
per writing that he employed his individual counsel to rep¬ 
resent him and to act in conjunction with counsel for the 
appellant Trust Company in defending his interests under 
said will. 


It seems to us, under these facts, impossible to escape from 
the conclusion that the appellant Manning did not act dis¬ 
interestedly and in the performance of a supposed duty im¬ 
posed upon him, and that his conduct could only be justi¬ 
fied on the assumption that he was seeking to protect and 
maintain his own interest by attempting to force the probate 
of the paper which gave him that interest. 

fin 1 petition asking for these various allowances does not 
set up any statutory authority for such allowances, and as 
the only provision of law existing on the subject is section 
l b* of the Code, which authorizes the court to render judg¬ 
ment lor costs ayainxt the unsuccessful caveatee, and not in 
his favor, the application now made constitutes a most extra¬ 
ordinary one, in that it asks the court to disregard the ex¬ 
press provisions ot the statute and to hold that although the 
petitioner was acting under a void paper, with no statutory 
duty upon him to defend the said paper, and with knowl¬ 
edge that llu* validity of said paper was at least questionable, 
that the estate of the deceased should be charged with all of 
his expenses and stenographer’s fees, and in addition thereto 
should ft* taxed with the payment of his counsel fees in¬ 
curred in tin* attempt to maintain said void will. Holding 
that the estate is responsible under such circumstances is 
equivalent to charging such expenses and counsel fees 
against the only heir at law. who was successful in her con¬ 
test. If it is proper for the court to make such an allow¬ 
ance in view of the knowledge and information which the 
appellants possessed concerning the mental incapacity of 
the alleged testatrix, then it will be equally proper for the 
court to make a still further allowance to appellant Trust 





11 


Company for costs and expenses and counsel fees incurred in 
its attempt to have probated the earlier will of June 1, 1911, 
notwithstanding the fact that it has knowledge by the record 
and testimony produced in the trial of the first will case to 
the effect that from 1910 to the date of her death, in 1914, 
decedent was continuously of unsound mind and incapable 
mentally of executing a valid deed or contract. 

Appellants contend in their brief that we are not entitled 
to have this court consider the question of good faith on the 
part of the appellants in seeking to force the probate of the 
will of February ‘2, 1914, because of the knowledge which 
they had as to the mental incapacity of the decedent, he- 
cause the lower court found in its opinion that they had 
acted in good faith in defending said will contest, and that 
the appellee had taken no appeal from said finding. It is 
difficult to see how the appellee could have taken an appeal 
from a decree in her favor and dismissing the appellants 
petition. 

The lower court s conclusion that the appellants had acted 
in good faith was based upon that court’s interpretation of 
the facts in the record and before the court. If these facts 
do not justify the conclusion reached hv the lower court, we 
do not see how this court could he bound by such conclu¬ 
sion, and in the decision of this question we think that this 
court has the right to draw its own conclusions from the 
facts as it finds them in the record. 

II. 

There is no .statute or authority authorizing the allowance of 
costs, expenses , and counsel fees to the unsuccessful pro¬ 
ponents of a will which has been declared void, and which 
were incurred before said will was admitted to probate. 

The petition for allowance of expenses and counsel fees 
alleges that it was the duty of the executors to defend the 





"ill ^cbruary 2, 1914. and for this reason they are entitled 
to the allowances claimed. 

It is nowhere stated in our Code that it is the duty of an 
executor named in an alleged will to defend that will against 
a caveat, either before or after it has been admitted to pro¬ 
bate. 1 he various provisions of the Code relating to this 
subject show conclusively that before probate of a will the 
executor has no power or authority to bind the estate in any 
manner. He is not the executor under the provisions of the 
( ode until the will has been admitted to probate, and his 
appointment has been approved by the court, and he has 
qualified. In the instant case, the executors and trustees 
named in the will of February 2, 1914, never will be ap¬ 
pointed and qualified. How, then, can they exercise an 

charge the estate with expenses incurred in 
their official capacity, which official capacity never existed 
and never will exist? 

( nuiiscl for appellants have confused the modern practice 
under the Code with the older testamentary law of this Dis¬ 
trict. and generally in America, by which the proceeding 
for probate and grant of letters testamentary was informal 
and e.r parte, under which nearly all contests arose after 
pmla'r a,nf the (/rant of letters testamentary. The act of 
Congress of June 8, 1898 (30 Stats., 4:14 ), changed this prac¬ 
tice entirely, and the Code, which became operative January 
-• s fHI further and very radically changed the situation. 
Since then there has been no such thing in this District as 
probate in common form, nor any distinction in the pro¬ 
ceedings or jurisdiction with respect to wills of real and per¬ 
sonal estate. Justice Morris recognized this fact in his opin¬ 
ion in Tuohy vs. Hanlon, 18 App., 225, decided before the 
( ode went into effect, but he did not observe the distinction 
which is well defined between eases of contests inaugurated 
before a nill has been probated and those instituted after 
probate. Nor did he have before him the provisions of the 
* ode subsequently adopted, and particularly section 143 of 
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that enactment. The proceeding for prohate of a will is 
now an inter partes proceeding, in which all persons inter¬ 
ested under the will, or as heirs at law, are required to be 
made parties, and by the express provisions of section 133 
of the Code “any person * * * w ho may he interested 

in sustaining or defeating the will may appear and support or 
oppose the application to admit the same to probate.” This 
is an entirely new provision which did not exist under either 
the testamentary law of Maryland or previous legislation of 
Congress. 

bet us look at the provisions of the Code touching the 
question now under discussion. 

Section 1625 provides that all wills shall he executed in 
the manner provided by the Code, or else shall l>e utterly 
null and void. 

Section lit) provides that the name of the special term 
holding Orphans' Court shall he changed to Probate Court, 
and preserved to the latter court such jurisdiction as had 
been exercised by the Orphans’ Court of Washington County, 
District of Columbia, prior to the 21st day of June, 1870. 

Section 117 confers jurisdiction upon the court to take pro¬ 
bate of wills of real estate. The power to admit wills to pro¬ 
bate as wills of real estate did not exist in the Probate Court 
prior to the act of June 8, 1898 (30 Stats., 434). 

Section 119, and several of the following sections, specify 
the powers, authority and jurisdiction conferred upon the 
Probate Court. 

Section 130 provides that upon the tiling of a petition for 
probate a citation shall he issued— 

“to all persons who would be entitled to or interested 
in the estate of the testator in case such will had not 
been executed, to appear in said court * * * and 

show cause why the prayer of the petition should not 
be granted.” 

If any of said parties interested as heirs, next of kin or 
otherwise, shall be returned “not to be found” the court shall 




require thirty days notice of tlie application for probate to 
!>e published. 

Section 133 provides that— 

“any person, although not cited, who may be inter¬ 
ested in sustaining or defeating the will, may appear 
and support or oppose the application to admit the 
same to probate.” 

Section 1 •>. > provides that if all parties interested adversely 
to the will shall waive notice and consent, the will may be 
admitted to probate without the proceeding with reference 
to notice being taken. 

Section 136 provides that upon or prior to the hearing on 
the application to admit the will to probate “any party in 
interest may file a caveat in opposition.” The wiil shall not 
be admitted to probate until issues raised by the caveat be 
determined. 

Section 13 < provides for the filing of a caveat by any per¬ 
son in interest after the will has been admitted to probate. 

Section 140 provides that— 

“\1 hen ever any caveat shall be filed, issues shall be 
framed under the direction of tin* court for trial by a 
jury: Provided, that in all cases in which all persons 
interested are sui juris and before the court the issues 
may be tried and determined by the court, without a 
jury, upon the written consent of all such parties.” 

Said section further provides for at least ten days’ notice to 
all of the heirs at law or next of kin of the decedent, or both 
together and all persons claiming under the will, of the time 
and place of trial. It further provides for publication against 
any party in interest, if the notice of trial is returned “Not 
to be found and the court shall thereupon set a new day 
for such trial, which shall be named in the publication. Said 
section further directs the impaneling of a jury to try the 
issues, and is followed immediately by Section 143 fixing 
the power of the court with reference to the award of costs 
in such trials. 
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“See. 148. Costs.— The said court shall have au¬ 
thority to render judgment for costs against the un¬ 
successful party in any proceeding conducted in said 
court and to issue execution therefor/’ 


Nowhere in the sections heretofore referred to, relating to 
the filing of a caveat or framing of issues, and the trial of 
said issues, are executors mentioned or made necessary par¬ 
ties to any such proceeding. 

Section 271 provides that— 

“no executor named in the will shall, before letters 
testamentary are granted to him, have any power to 
dispose of any part of the estate of a decedent, or to 
interfere therewith, further than is necessary to col¬ 
lect and preserve the same.” 


Section 2(11 provides that— 

“no letters testamentarv or of administration shall he 

%/ 

granted to a person convicted of an infamous offense, 
or to an idiot or lunatic, or person non compos mentis, 
or one under eighteen years of age, or to an alien 

It therefore clearly appears that in all proceedings for 
prohate in this District, after the Code went into effect, the 
executor is not the representative of anvbodv hut himself; 
all parties interested under the will have an equal right to 
appear and to support or oppose the application for probate. 
Under the various provisions of section 140 of the Code, it 
would seem impossible to claim that the executor as such, 
is the representative of the legatees, conducting a proceeding 
in their interest, as to do so would destroy the meaning and 
effect of the rights granted to and the requirements to be 
observed as to all persons claiming under the will, as well 
as render meaningless those portions of said section granting 
rights and containing requirements to be observed as to all 
heirs at law or next of kin of the decedent, or both together, 
as the case may require. 




" hen ! “ a,u,e P rov >de» that any person interested mav 
appear and support or oppose the application for probate 
1,111 ' h,, '. l ; ver .v person interested shall he made a party and 
sened with notice, how can some one of those parties claim 
!<• have superior rights to any of the others; or without special 
authority fro,,, any of the others claim to represent then, 
ami because of such claim of representative capacity, charge 
he estate of the deceased with costs and counsel fees incurred 
by hin, personally ? Sections 130, 133, and 140 of the Code 
spec, eallv applicable to this question, make no distinction 
among the parties in interest; whether their interest be as 
named executors or otherwise, and give no priority of control 
ot the proceedings to one over another. 

The named executor is not mentioned in the statute, and 
is b\ the plainest implication, actually denied any capacity 
He cannot waive a jury trial-that can only he done on the 
»>,tto,i consent of “all persons interested,” and this only 
"here they are all "sui juris and before the court” He 
does not represent them i„ lhe trial, because the statute 
requires that not only all the heirs at law or next of kin but 
all persons churning under tbe will shall be serves! with a 
copy of said issues and a notification of the time and place 

.... " ni1 , u ' reof -. " any such are returned not found 
the cam shall assign a new day for such trial and shall 
oiilcr publication at least twice a week for a period of not 

I 7 1 f ' ,ur ' veeks ,,f substance of the issues and of the 
■ ate fixed for the trial thereof.” And the court is authorized 
to prescribe rules ' for service personally upon such party 

If the named executors in the unprobated and contested 
paper represent the will and the estate and the legatees and * 
devisees why this particular preceding to bring all the 
interest cl parties before the court? And if these parties 
have not an equal right with the named executors to conduct 
the defense of the will, why all these proceedings to brine 

"■™.. ii»e ,n„i? c„„ i, i» » id 
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all these measures of process and notification to the parties 
in interest, and yet that they cannot participate in the pro¬ 
ceeding for the protection of their interests, hut must leave 
the control of the case in the hands of one of their number, 
a named executor? 

On the other hand, if he and every party in interest, 
whether claiming under or against the will, may appear and 
protect his own interests, and support or oppose the prohate, 
and no one of them engage the named executor to represent 
him, whom does the named executor represent besides 
himself? 

Having provided, as above shown, that contests over the 
validity of alleged wills should he between the real parties 
in interest, that is, all claiming under the will on the one 
side and all claiming as heirs at law and next of kin on the 
other, and having extended the jurisdiction to wills of real 
estate (with which executors as such have no concern), it 
was natural that provision should he made for costs, hut 
instead of providing that the court may award costs to the 
party in its “opinion entitled thereto” as authorized by the 
Maryland act of 1798, it provided that costs should be ad¬ 
judged “against the unsuccessful party.” 

It may he conceded, for the purposes of this ca.se, that 
the power of a court to render a judgment for costs is juris¬ 
dictional, hut it would not seem to be necessary to make anv 
extended argument in support of the proposition that whether 
this power shall he exercised at discretion and award to the 
party in its “opinion entitled thereto” or “against the unsuc¬ 
cessful party” does not affect the jurisdiction of the court to 
merely fix the rights of the parties litigant. 

A change in the manner of exercising a power is not a 
curtailment of jurisdiction. There is no inconsistency in 
enacting that the jurisdiction of the court shall remain as 
at a particular time, and providing that in exercising the 
jurisdiction to award costs the court shall award them against 
the unsuccessful party; hut there is an irreconcilable conflict 
3 a 






in enacting that the court shall have power in contests before 
it to award costs to the party in its opinion entitled thereto, 
and the power in such contests to award costs against the 
unsuccessful party. 

Counsel for appellants contend that the word “costs” in 
section 14M should he construed in its stricter sense so as 
to refer only to taxable costs and not to the allowance of 
expenses and counsel fees, which they claim is <juite a v**i- 
fcrent matter. They maintain that the Probate Court has 
the authority not only to disregard the general rule that 
costs follow the verdict and are ordinarily awarded to the 
successful litigant, but to go contrary to the general rule and 
to the provisions of section 148 of the Code and award costs, 
expenses and counsel fees to the unsuccessful litigant. They 
base this claim upon contention that the Code did not repeal 
the provisions of the Orphans* Court act of Maryland of 
17JKS, upon which the Court of Appeals based its opinion in 
the case of Tuoliy vs. Hanlon, and that, at least so far as 
extraordinary expense's and counsel fees are concerned, the 
allowances asked for are authorized bv subchapteer 15, sec¬ 
tion 17, or suhehapter 10. section 2, of the act of 1798. The 
se\enteenth section of the act of 1 < 98 contains tin* provision 
hy which a jury trial is authorized in will contests. That 
section also provides for the rendition of a judgment upon 
the verdict of the jury, and provides that— 

in all cases of (‘oldest the Orphans Court may award 
costs to the party in their opinion entitled thereto, and 
may compel payment hy attachment of the body and 
fine or attachment and sequestration, as aforesaid, of 
the property.*’ 

Section 2 of subchapter 10 of the act of 1*98 makes pro¬ 
vision for the statement of the account of an executor or 
administrator who has been duly qualified and has admin¬ 
istered the estate, and provides for the allowance to him_ 
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“for costs and extraordinary expenses (not personal) 
which the court may think proper to allow, laid out in 
the recovery or security of any part of the estate.” 

In the first place, it might he observed that the act of 
Maryland of 179S, being general and permanent in its 
nature, was specifically repealed by section 1639 of the Code, 
which provides as follows: 

“All acts and parts of acts of the general assembly 
of the State of Maryland general and permanent in 
their nature, * * * and all like acts and parts of 

acts of Congress applying solely to the District of Co¬ 
lumbia, in force in said District on the day of the pas¬ 
sage of this act are hereby repealed ’— 

with certain exceptions not affecting the questions under 
discussion, and therefore not necessary to he enumerated. 

In the second place, it may he noted that this repeal pro¬ 
vision of the Code also had the effect of repealing the act 
of Congress of June 8, 1898 (80 Stats., 484), which, by its 
terms, applies solely to the District of Columbia. 

Tn the case of Compton vs. Barnes, 4 dill, *»5, the Court of 
Appeal s of Maryland was called upon to determine whether 
an executor to whom letters testamentary had been granted 
under a will which had been admitted to probate nearly a 
vear before the* caveat was filed, could he allowed a sum for 
counsel fees to defend the will. The allowance was granted 
bv the lower court, before the trial of the will contest, and 
an appeal was taken hv the heir at law, who was contesting 
the will, but the court said: 

“In support of this appeal, and on behalf of the an- 
pellant, it has been urged that should the will, on th° 
successful prosecution of this caveat, be vacated and 
annulled, Barnes Comnton, as the heir and next of 
kin of the testator, will become entitled to the whole 
of his real and personal estate; and that the order of 
the Court appealed from is an appropriation of a por- 




lion of 1 1 is estate for the employment of counsel to 
defeat his estate. II the will had not heen admitted 
to probate, and letters testamentary not granted there¬ 
on. the ground urged in opposition to the order might 
be entitled to grave consideration.*’ 

The court further held that after the probate of the will 
and grant of letters testamentary, it was the duty of the 
executors to appear and defend a caveat to the will under 
which they were acting, and to make all necessary prepara¬ 
tions for its trial upon its merits, and that it would be unjust 
not to allow to such executors all expenses necessarily in- 
. tlieiii in the discharge of their duty. 

It will he noticed that in that ease the allowance was made 
not as costs but as expenses necessarily incurred bv them in 
the faithful discharge of the duties which had been imposed 
upon them by the court. 

In the later case of Ex parte Young, 8 Gill, 285, it was 
h< Id that the Orphans Court had the power to award counsel 
fees to an administrator whose right to administer was unsuc¬ 
cessfully attacked after letters had been granted to him; 
but the opinion expressly states that the warrant therefor i* 
found in subchapter 10, section 2. of the act of Maryland of 
1 <08. which makes provision for the statement of the account 
of t,u * executor or administrator, and is hereinbefore quoted. 

The ease of Townshend vs. Brooke, 9 Gill, 90, next came 
before the court, and the decision therein would seem to 
effectually dispose of the present ease. 

In Ibwnshend vs. Brooke, a person named as executor 
m an alleged will, to the probate of which a caveat had been 
filed, requested an allowance for counsel fees. The decision 
first calls attention to the limited jurisdiction of the Orphans’ 
Court, and then determines that the court is without juris¬ 
diction to make the allowance prayed. The court then said: 

This case is clearly distinguishable from that of 
Compton vs. Barnes, 4 Gill, 55. In Compton and 



Barnes the caveat was not tiled until after the will of 
John Barnes had been admitted to probate and letters 
testamentary granted to the executors, in whose favor 
the order of the Orphans’ Court was passed. Under 
such circumstances it was the plain and imperative 
duty of the executors to appear to the caveat for the 
purpose of resisting it. and vindicating the will. And 
authority in the Orphans’ Court to pass the order 
which was the subject of contestation in that case was 
expressly granted by the second section of the 10 sub- 
chapter of the act of Assembly, 1798, Ch. 101.’ 

From these decisions it is apparent that it was never sup¬ 
posed that the discretionary power to award costs to the party 
entitled thereto, as provided by the seventeenth section of 
subchapter 15, enabled the court to award counsel fees in 
addition to the costs. The language of the provision itself 
indicates to the contrary; payment of the costs, which the 
court is authorized to award, may be compelled “by attach¬ 
ment of the body and tine, or attachment and sequestration, 
as aforesaid, of the property.” 

From this it is plainly apparent that the legislature was 
considering an order upon either the caveator or eaveatee 
to personally pay the same, and not for payment out of the 
estate. Section 16 of subchapter 15 shows that the “attach¬ 
ment and sequestration, as aforesaid, of the property,” 
spoken of in section 17, is the property of the person who 
is ordered to pay the costs, not that of the estate. If costs 
includes counsel fees for one side, it includes counsel fees for 
the other, and since, under the section in question, the judg¬ 
ment may he against the persons of the litigants, it would 
then have been possible for the court, to have directed that 
the appellants personally pay counsel fees for both sides, 
as suggested in their brief on page 22. 

It would seem to he apparent, therefore, that section 17 
of subchapter 15 of the act of 1798, referring to the award 
of costs, did not and could not include an allowance for 
counsel fees and expenses, and if statutory authority must 




Ik* found for such allowance, then we would have to look 
to section 2 of sulxhapter 10 of said act of 1798. Indeed, 
it appears from the Maryland decisions that the right to 
grant counsel Ices to an executor, where the contest occurred 
alter the prohate of the will and the granting of letters 
testamentary, is based upon said section 2 of suhehapter 10. 
In that section an allowance is provided for extraordinary 
expenses as well as costs, and the word “expenses” is relied 
upon by the courts, and not the word “costs.” 

In Compton rs. Barnes, Ex parte Young, and other cases, 
the court always speaks <0 tin* allowance for counsel fees as 
for expends. 

As was pointed out in Townshend ?\s. Brooke, the second 
section of suhehapter 10 is not applicable to a ease like the 
present. This is not the statement of an account of an 
executor or administrator. Neither executors nor adminis¬ 
trators are asking in the settlement of their accounts an 
allowance for extraordinary expenditures by them paid out. 

1 hey are asking for an allowance to those who propounded 
a paper writing for probate, and before the court had imposed 
any duty upon them to defend the same elected to enter 
upon a protracted litigation, the result of which in no way 
affected the nature or quantity of the estate, and the only 
effect of which was to determine who was entitled to that 


estate, and the allowance is attempted to lx* forced out of 
the estate in opposition to the only person who is now shown 
to he entitled to the estate, and to whom it is presumed the 
Probate Court will intrust the duty of settling the estate. 

It cannot he said that the counsel fees in (juestion were 
laid <»ut by an executor, because it is evident that the legis¬ 
lature meant hy the term “executor a person to whom let¬ 
ters testamentary had been granted, and who had actually 
administered tin* estate, and was applying to the court for 
settlement of his accounts. It is even more apparent that 
the counsel fees were not laid out in the recovery of security 
or any part of the estate. The will contest was not for the 
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purpose of increasing or diminishing the estate, hut for the 
purpose of determining who was entitled to it. 

The eases which make allowance for counsel fees proceed 
upon the theory that when an attack is made upon a will 
which has been probated, an executor to whom letters have 
been granted is under obligation to defend the same because 
the court has intrusted the estate to him, and has bonded 
him to settle and distribute it. But where one who has 
been named as executor in an instrument purporting to be 
a will is notified by a caveat, duly sworn to, that the will 
is void, before any duty has been imposed upon him, at a 
time when no liability would rest upon him for his failure 
to undertake the litigation, and where it is open to him to 
notify parties interested in maintaining the will that they 
may appear and defend the same if they see fit, without 
taking the instructions of the court, assumes the burden of 
defending the will and is unsuccessful, to then claim that 
he can depreciate the estate bv compelling the heir at law, 
notwithstanding the successful defense of her interest, to 
pay his counsel and to pay bis expenses, is both absurd and 
unjust. We submit that neither the act of Maryland of 
1798 nor the Maryland authorities support the claim for 
allowance made in this ease. 

The fallacy of the claim that the Maryland act of 1798 
is still in force arises from the failure on the part of appel¬ 
lants to appreciate the fact that by the various provisions of 
the Code not only was the act of Maryland of 1798 expressly 
repealed, but that an entirely new procedure was established, 
entirely distinct from the ancient practice of the ecclesias¬ 
tical courts, which was inherited by Maryland from England. 
Under the practice of the ecclesiastical courts, as pointed out 
\ t c u 1 t in Sinnott vs. Kennady, 14 App. D. C., 1, the 
whole personal estate devolved upon the executor beneficially, 
subject only to the payment of funeral expenses, testament¬ 
ary charges, debts and legacies, and who, therefore, in his 
own person, represented the estate as owner. 
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Counsel also confuse the present practice under the Code 
with the older testamentary law of this District and many 
of the States, by which the proceeding for prohate and grant 
of letters testamentary was informal and ex parte, and under 
which nearly all contests arose after probate and the grant 
of letters testamentary. 

At common law, in Kngland, the right of an executor 
vested at the moment of the testator s death. For this reason 
he was authorized to do many things before the probate of 
the will which an administrator was not entitled to do, and 
which, under the Code, the executor is not entitled to do. 
Indeed, Blackstone states in his Commentaries, volume 2, 
page ;>07, that an executor can do most of the things before 
the probate of the will which he may do afterwards. In this 
respect, however, the law has been in this jurisdiction and in 
most of the States wholly changed. Section 271 of the Code 
provides that no executor, before letters testamentary are 
granted to him, shall have any power to dispose of any part 
of the estate or to interfere therewith. Not until he has been 
actually appointed by the court and qualifies by giving bond 
is he now authorized to intermeddle with the assets of the 
estate, or otherwise to act as executor. 

In order that there should be no doubt as to the legislative 
intention to prevent a party claiming letters testamentary 
from exercising authority before the granting to him of let¬ 
ters, the Code expressly provides that in case of delay in 
granting letters, or in case of a caveat being filed to the pro¬ 
bate and granting of letters, or “for other sufficient cause” 
letters are not granted, collectors shall be appointed to collect 
and preserve the estate. 

“In respect of executors, however, the common 
law has been materially modified in many of the 
States, and the doctrine that their powers are con¬ 
ferred directly bv the will is mostly repudiated. 

“ ‘The fact that one named in the will as executor 
does not, as at common law, make him executor in 
fact, but only gives him the right to become executor 





upon complying with the conditions required by law.’ 
‘At death a man’s property really passes into the 
hands of the law for administration, as much when 
he dies testate as when he dies intestate; except, that 
in the former case he fixes the law of its distribution 
after the payment of his debts and usually appoints 
the persons who are to execute his will. Hut even 
this appointment is only provisional, and requires to 
bo approved by the law before it is complete, and 
therefore the title to the office of executor is derived 
rather from the law than the will.’ Most States an¬ 
nounce this doctrine, among which may he mentioned 
Alabama, Arkansas, Georgia, Kentucky, Louisiana, 
Maine, Massachusetts, Missouri, New Hampshire, New 
York, Pennsylvania, Rhode Island, South Carolina, 
lennessee, Vermont, and Virginia.” 

Woerner on Administration, p. 384. 

Am. & Kng. Encye. of Law (new ed.), vol II 
j>. 907 . ‘ ’ 

And so, as will be hereafter shown, in all the Maryland 
cases where the court has granted counsel fees, it has pro¬ 
ceeded upon the theory that the will having been probated 
and letters granted, it became the duty of the executor to 
defend the will; but these same authorities hold, and our 
Code is to the same effect, that before letters are granted it is 
not only not the duty of the executor named in the will to 
represent the estate, hut he has no right to do so. 

It has been held in many jurisdictions that in the absence 
of express statutory authority, counsel fees cannot he al¬ 
lowed whether the caveat was Tiled before or after probate. 
Andrews vs. Administrators, 7 Ohio St., 143. 

Mumpers’ Appeal, 3 W. & S. (Pa.), 441. 

Brown vs. Vinyard, Bailey Eq. (S. C.), 450. 

Kelly vs. Davis, 37 Miss., 107. 


The^act of Congress of 1898 superseded and repealed sec¬ 
tion 17 of suhehapter 15 of the act of Maryland of 1798, 
and relie\ ed the court of its discretionary pow T er to award 
4 a 




costs to either party. This act of Congress, as well as the 
Maryland act of 1798, as before suggested, was expressly 
repealed by section 1086 of the Code, and we respectfully 
submit that if extraordinary expenses and counsel fees are 
not to be included under the term “costs,” then there is no 
provision of law in force in the District of Columbia, or 
• in the Prohate Court to grant extraordinary ex¬ 
penses and counsel fees, payable out of the estate in favor of 
the named executor in a will, incurred in the unsuccessful 
defense' thereof. Indeed, it might he (juestioned if the court 
had power under the express provisions of section 143 of the 
( ode, to grant extraordinary expenses and counsel fees against 
the unsuccessful executor iu the defense of the will, much 
less to reverse the situation and grant such allowances in his 
favor. We maintain that then* is no authority now existing 
in the Supreme Court of the District of Columbia which 
would authorize the Probate Court, either in the exercise of 
a supposed discretion or of a supposed power, granted bv 
statute or otherwise existing, to award counsel fees and ex¬ 
penses to the named executor of a will the validity of which 
was attacked and successfully maintained before the will 
was admitted to probate and letters granted. 

W'e respectfully maintain that the provisions of the Code, 
hereinbefore referred to, do not impose a duty upon a named 
executor to assume the defense of a w ill attacked before pro¬ 
bate, and that it he does assume such defense he takes his 
risk, as any other litigant is required to do. 

We submit that section 143 of the Code is in harmony 
with the general scheme of the prior sections, which was 
to make the real parties in interest the actual parties to the 
contest, letting the costs abide the result. 
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III. 

The Maryland canes construing the act of the Legislature of 

1798 do not support the decision in Tuohy vs. Hanlon. 

Appellants rely principally upon the decision of this 
court in the case of Tuohy vs. Hanlon, 18 App. 225, as au¬ 
thority for the propositions advanced by them. It is to be 
noted, however, that the case of Tuohy vs. Hanlon arose 
and was decided before the Code went into effect ; also, that 
the application in that case for an allowance of counsel fees 
to the defeated executor was made after administration had 
been granted to the heir at law. In that case also, which 
purports to be based upon the provisions of the act of Mary¬ 
land of 1798, the court failed to observe the distinction run¬ 
ning through all of the Maryland cases, between applications 
for allowances made in cases where the caveat was filed be¬ 
fore the will was admitted to probate and letters testamen¬ 
tary granted, and cases in which the caveat was not tiled un¬ 
til after letters testamentary had been granted and the estate 
was in course of administration, a distinction which we 
think is vital in determining the question whether or not 
there was any duty imposed by law upon the executor to 
defend the will controverted. 

From a more careful examination of the Maryland de- 
visions, w<* find that from the beginning down to date these 
decisions have always drawn a distinction between costs in- 
eurred by an executor in defending a will after it has been 
admitted to probate, and costs incurred by the named 
executor in a paper writing which has been contested before 
it was admitted to probate, and the courts have in the latter 
case invariably refused to award costs or counsel fees, not- 
withstanding the provisions of the statute of 1798 author¬ 
izing the court to award costs to the party in its opinion en¬ 
titled thereto, and notwithstanding the fact that Maryland 
inherited the ride of the old ecclesiastical courts, except so 





far as chunked by statute, under whieh the whole personal 
estate devolved upon the executor beneficially, and he there¬ 
fore represented the estate as owner. Bearing in mind that 
under the Maryland practice, which was formerly the case 
here, the will might he probated ex parte in a summary 
way, the rule in the Maryland courts is that if a caveat is 
liled after probate, it is the duty of the executor to defend 
the will, and he will he allowed his reasonable expenses if 
he acted in good faith and is himself without fault; but if 
the caveat is filed before probate he will not he allowed ex¬ 
penses incurred in that behalf. 

In Compton vs. Barnes, 4 Gill, 55 (184<>), the will was 
probated in January, 1844. and the caveat was filed in De¬ 
cember, 1844. The court said: 

"It the will had not been admitted to probate, 
ami letters testamentary not granted thereon, the 
ground urged in opposition to the order might be en¬ 
titled to grave consideration. 

But alter the probate of the will, and the granting 
ol letters testamentary to the executors it was their 
■ t appear to the caveat and in the de- 
h nsc to make all necessary preparations for its trial 
11 j on its merits 


and the\ will Ik* nllowcd then’ expenses necessarily incurred 
in the discharge of their duty. 

In Townshcnd vs. Brooke, !) Gill. DO (1850), fhe caveat 
was filed before probate, and the executor was not allowed 
costs or counsel fees. The syllabus of the case is as fol¬ 
lows: 

I he Orphans Court has no authority to direct a 
collector pendent life , to pay a sum of money to per¬ 
sons named as executors in a will, to he appropriated 
as fees to counsel employed to resist a caveat, inter¬ 
posed before the will was admitted to probate. 

"The Orphans' Courts are tribunals confessedly 
special and limited in their jurisdiction, without any 
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constructive or incidental power, and can exercise no 
authority whatever, not expressly given by law. 

“Where a caveat is filed after the will is admitted to 
probate, and letters testamentary granted to the ex¬ 
ecutors. authority in the Orphans’ Court to allow such 
executors counsel fees to resist the caveat, is expressly 
granted by the act of 1708, ch. 101, sub-ch. 10, 
sec. 2.” 

In Glass vs. Hamsav, 9 Gill, 450 (1851), the caveat was 
tiled after probate and grant of letters to the executor. 

In Gorton vs. Perkins, 63 Md., 589 (1885), the caveat 
was tiled before probate. The case was then compromised 
and the will admitted to probate. In passing on the claim 
for counsel fees the court said (p. 590) : 

“Now, it is well settled that when a caveat is filed 
after a will has been admitted to probate and letters 
testamentary have been granted, the executor is en¬ 
titled to an allowance for counsel fees, because it is 
his duty to defend the will-thereby assailed. * * * 
Whether an executor is entitled to an allowance for 
counsel fees in resisting a caveat to a will before the 
will has been admitted to probate is a question not 
necessary to be decided in this case." 

4/ 


The court then held that the contract for counsel fees in 
that case was personal, not in the character of executor. 

In Miller vs. Gehr, 91 Md., 709 (1900), the court said: 

“The record does not distinctly state whether the 
will was admitted to probate and letters testamentary 
granted before the caveat was filed, but from what 
we gather at the argument we understand that such 
was the case, and in the absence of something in the 
record to the contrarv must assume it to be so. 

“It has been expressly decided in this State that 
after probate of a will and grant of letters testa¬ 
mentary it is their duty to appear to and defend a 
caveat to the will under which they are acting and 
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make all necessary preparation for trial, including, 
(if course, employment of counsel." 


In Harrison vs. Clark, 95 Md., 308 (1902), in comment¬ 
ing upon the distinction between caveats before probate and 
after probate, the court said (p. 313) : 


“The contest in such litigations is between the next 
of kin and the parties claiming under the alleged 
will. 

“An executor after the will is probated is required 

to defend it against a caveat and will be allowed costs 

and reasonable counsel fees for doing so. (Citations.) 

But he will not ordinarily be allowed costs or counsel 

* 

fees for defending a will which has been caveated be¬ 
fore probate. Townshend vs. Brooke, supra, Gorton vs. 
Perkins, supra." 


In Tilghman vs. France, 99 Md., till (1904), it appeared 
that at a time when the Orphans' Court of Baltimore County 
was not in session, and when the register of wills was ab¬ 
sent, a writing purporting to be the last will and testament 
of the deceased was presented to the deputy register of wills, 
who took the affidavits of the subscribing witnesses and filed 
the pa]»er. Before the passage of any order by the Orphans' 
Court, or of the register of wills admitting the will to pro¬ 
bate or granting letters testamentary, a caveat to. the will 
was filed and the issues sent to a court of law for trial. On 
appeal from an order of the Orphans’ Court allowing coun¬ 
sel fees to the executrix for defending the caveat to the will, 
the court said: 

“It is undoubtedly the dutv of an executor, after 
the probate of a will, to defend it when assailed, and 
he will be allowed reasonable counsel fees to compen¬ 
sate the attorneys whom lie may employ for that pur¬ 
pose. All the authorities hold this to le the law in 
Maryland. * * * The precise question in the 

case then is, whether the will was admitted to probate 
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Lefore the caveat was tiled. About this we entertain 
no doubt. * * * 

“Entertaining the view that we have expressed, that 
the will never had been probated, it, o» course, fol¬ 
lows that the residuary legatee, who is also named as 
executrix, and who was made defendant in the caveat 
proceedings, was not defending the will in her capac¬ 
ity as executrix. As no letters testamentary had ever 
been issued to her, and she did not defend the will in 
her capacity as executrix, she has no claim to be reim¬ 
bursed out of the estate lor the fee she may have 
contracted to pay to the counsel whom she employed 
to resist the assault upon the will. This being so, the 
Orphans’ Court was in error in passing the order al¬ 
lowing the counsel fee of $1,200, and it was equally in 
error in refusing to rescind that order. As a result, 
it follows, that the order appealed from must be re¬ 
versed and the fee which was directed to be paid out 
of the assets of the decedent must be disallowed as a 
claim against the estate.” 

In Decker vs. Fahrenholtz, 107 Md., 515 (1908), the 
court held (syllabus) : 

“After a will has been admitted to probate, the ex¬ 
ecutor named therein has the right and the duty to 
defend the same, although letters testamentary have 
not yet been granted, and he is entitled to an allow¬ 
ance of counsel fees for that purpose. Hut the ex¬ 
ecutor named in the will is not entitled to an allow¬ 
ance of fees for resisting a caveat tiled before the will 
has been admitted to probate.” 

Counsel for appellants refer to the decision in the case of 
French vs. Washington County Home, etc., 115 Md., 309, 
as being quite inconsistent with the line of decisions herein¬ 
before referred to. We are unable to discover any such in¬ 
consistency, or to see how the decision in that case would 
have any bearing upon the questions now being considered. 
The facts in that case show that it involved a contest over 
the will of one Van Lear French. The jury found against 



the will, and its findings were “ratified and confirmed with 
costs to the caveators. Thereafter administration on the 
estate of the deceased was granted to Rebecca H. French. 
Subsequently the caveatees filed a petition setting out that 
they, as legatees under said will, had been made defendants 
in said contest, and that they had to incur costs and em¬ 
ploy counsel in the conduct of said trial, and prayed the 
court to allow them a reasonable counsel fee and costs. The 
matter was set down for hearing, but before hearing was 
hud, the caveatees withdrew their application for an allow- 
anee of counsel fees, and the court then passed an order on 
July *211, Ibid, directing the administratrix to pay all costs 
out of the estate of the deceased which might come into her 
hands. An appeal was taken from this order but was dis¬ 
missed, the court saying: 

“As we have seen, there was no right of appeal 
from the order of July 29th, and the only remedy 
open to the appellees was an application to the 
Orphans’ Court to modify that order. * * * Until 
the estate* was finally closed, there was no reason why 
the Orphans Court should not correct what it deemed 
lo lx* a mistake in reference to its previous disposition 
of the costs, and as there is no right of appeal from 
its judgment in the matter the motion to dismiss the 
appeal in this case must prevail.” 

If the Maryland act of 1798, authorizing an award of 
costs to the party in the opinion of the court entitled thereto, 
was still in force when this case was decided, and with the 
question of allowance of counsel fees eliminated, we hardlv 
see how this case can be considered as in any manner chang¬ 
ing or affecting the line of decisions hereinbefore referred 
to, or enlightening this court upon the questions which are 
now before it in this ease. 

It will therefore he seen, we submit, that from Compton 
vs. Barnes, in 1848, down to Decker vs. Fahrenholtz, in 
1908, the Maryland Court of Appeals has always observed 
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and enforced the distinction that after probate it is the duty 
of the executor as such to defend the probate, but before 
probate the ‘litigation is between the next of kin and the 
parties claiming under the alleged will.” 

ith the abolition of the ex parte and summary 7 probate 
here, and the establishment in its stead of an inter partes, 
adversary proceeding, to which all interested, either for or 
against the will, must he made parties, the proceeding be¬ 
comes-one between the real parties in interest, and the ex¬ 
ecutor named in the will is merely a party in his own inter¬ 
est, just as are legatees and devisees, and it will be seen that 

\ a r d cases, if we were to assume for the 
sake of argument that the statute of 1798 were still in force 
here, which, of course, it is not, those cases not only do not 
support the claim of the appellants, but hold directly against 
them. 

IV. 

A review of the decisions of this court decided, for the most 
part, prior to the adoption of the Code. 

We will now turn to an examination of the cases decided 
hv the Court of Appeals. Four cases decided by this court, 
and quoted by appellants, may he referred to. Three of the 
cases arose before the Code of this District became operative; 
in two arising before the Code the orders making allowances 
for fees and expenses were affirmed, and in the other two 
the orders were reversed. 

In Mclntire vs. Mclntire, 14 App. I). C., 337 (1899), the 
will was admitted to probate in summary proceedings, under 
an i statute, in April, 1884. The will named no 
executor, and on the joint request of all the general legatees 
and five of the six residuary legatees, letters of administra¬ 
tion c. t. a., were forthwith issued to one of them. The 
caveat was filed a little over a year later, and after jury trials 
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and appeals the will was finally sustained. There could be 
no question, under the testamentary law of this District, as 
it then stood, that an executor under such circumstances 
would have been entitled to the allowances. The questions 
presented were whether an administrator c. t. a. was within 
the provisions of the law, and whether under the peculiar 
circumstances of the ease he should have any allowances, 
even commissions, and the allowance of commissions was 
reversed. 

The ease, as already indicated, arose under the old law 
before the Code, the will was probated and letters issued be¬ 
fore caveat, and was sustained. The case is wholly without 
application, either in fact or law, to the one at bar. 

The ease of Tuohy vs. Hanlon, 18 App. D. C., 225 (May, 
11)01), also arose and was decided before the Code became 
operative, and the decision distinctly purports to he based 
upon the Maryland statutes and judicial decisions of the 
Maryland courts construing those statutes. Of this there 
can he no question, because the language of the court on that 
subject is (pp. 228, 220) : 

‘ That the question of the propriety of the allow¬ 
ance of counsel lees to a person named as executor in 
a paper writing purporting to be a will, is not to be 
determined by his success or failure in the main¬ 
tenance of that paper writing as a valid instrument, is 
settled by the authorities and does not appear to be 
contested by the appellant. The very same authorities 
upon which he relies admit and enforce the rule, that 
an executor seeking unsuccessfully to maintain the 
validity of the will which he has propounded after 
the issue of letters testamentary to him, is entitled to 
be allowed for counsel fees in his account, notwith¬ 
standing that in the contest the will has been over¬ 
thrown and held for naught, if he has acted in good 
faith. Compton vs. Barnes, 4 Gill, 55; Townshend vs. 
Brooks, 9 Gill, 90; Glass vs. Ramsay, 9 Gill, 456; 
Dorsey vs. Dorsey, 10 Md., 471; Brown vs. Johns, 62 
Md., 333. Such has been the ruling of the courts of 





the State from which we have derived our probate 
law, and specifically (he statutory provisions under 
which such allowances have been claimed and author¬ 
ized. And as this ruling is not contested, hut on the 
contrary relied upon by the appellant in support of 
his contention, it may he accepted as settled law. 

“ The subject matter was regulated by two sections 
of the act of Maryland of 1798, Ch. 101, which is the 
basis of all our testamentary law, and which is sul>- 
stantially in force to this day in the ^District of 
Columbia. Suhchapter 15, section 17, of that act 
provides that, upon the trial and determination ol 
any issues, ‘the Orphans’ Court may award costs to 
the party in their opinion entitled thereto’; and sub- 
chapter 10, section 2, provides that an executor or ad¬ 
ministrator may in his account have ‘allowance for 
costs and for extraordinary expenses, not personal, 
which the court may think proper to allow, laid out 
in the recovery or security of any part of the estate.’ 

“Under one or other or both of these sections, the 
Court of Appeals of Maryland has found the authority 
for the allowance of counsel fees, in the cases cited 
in which they have been allowed.” 


As has already been pointed out, the Maryland statutes 
have been expressly repealed since that opinion was delivered 
(Code, IX C., sec. 1686), and an entirely new and distinct 
testamentary system established, incorporating some of the 
provisions of the Maryland law, modifying some, rejecting 
others in toto, or adding entirely new provisions, and, most 
important of all, making a probate proceeding one between 
the real parties in interest, and all of those parties, and no 
longer one between a named executor on the one side and 
the next of kin on the other. 

As was well pointed out by Justice Baldwin in Wills vs. 
Spraggins, 8 Gratt., 569, when jurisdiction was conferred to 
establish wills of real estate as well, the executor could not, 
with propriety, be treated as a representative, as he had no 
concern with real estate, and in an inter 'partes proceeding 



the next of kin would not he the proper adverse parties, be¬ 
cause the heirs at law, and not they, would represent the 
real estate. 

There are two other features of the opinion in Tuohy vs. 
Hanlon important to he kept in mind, namely, that the court 
states that the rule of the Maryland law, as stated by it, and 
as being then in force in this District, is not “contested by 
appellant,’^ and further, that the court nowhere holds that 
under that law the executor would be entitled as a matter of 
right, but that the allowance is discretionary with the Pro¬ 
bate Court. 

In the case of Hamilton rs. Shillington, 19 App. I). C„ 268 
(January 7, 1902), the order allowing counsel fees was re¬ 
versed and the case could hardly he said to be authority for 
the allowance. 

I hat case, though decided January 7, 1902, also arose be¬ 
fore the Code went into operation, and was argued and sub¬ 
mitted in the Court of Appeals December 3, 1901. There 
was, therefore, neither occasion nor right in the Court of Ap¬ 
peals to consider in that case the effect of the new testament¬ 
ary law. But the decision, in principle, so far as it can be 
applied, is against the contentions of appellants. The con¬ 
test in that case resulted in the will being established by the 
verdict and judgment, but the Court of Appeals held that as 
the estate was insolvent, the funds which primarily belonged 
to creditors could not be taken to reimburse the executors 
for their fees and expenses in securing the probate of the will. 

II it be the right and duty of executors to probate the will, 
and the} are entitled to their fees and expenses therein in¬ 
curred. as matter of right and not of discretion, that right 
and duty cannot be affected by the solvency or insolvency of 

are entitled to the allowances as matter 
of right and not merely in the discretion of the court, they 
also are creditors, entitled at least to share with the others. 

The ruling of the Court of Appeals in that case by which it 
denied the right to allowances, clearly shows that the allow- 
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ances are not matter of right because the ground of the de¬ 
cision is that the services were not in the interest of those who 
were to take the fund. The court said (p. 277): 

“Whether a deceased person has left a will or has 
died intestate, is of no consequence whatever, in law, 
to the creditors.” 

The last of the cases in the Court of Appeals is Kengla vs. 
Randall, 22 App. I). C., 463 (1903), which arose after the 
Code became operative, but the order allowing counsel fees 
was reversed, as being “without warrant in law and beyond 
the jurisdiction of the court to make (p. 407).” In this case, 
the briefs of counsel did not bring to the attention of the 
court the fact that the entire testamentary system and proce¬ 
dure for the court below had been changed hv the Code, and 
an examination of the opinion shows that the Court of Ap¬ 
peals neither passed upon nor considered the effect of any of 
those changes. Indeed, the briefs of counsel merely sought 
to bring the case within or to take it without the ruling in 
Tuohy vs. Hanlon, which, as already demonstrated, purported 
to rest solely upon the Maryland statutes and decisions. And 
the court, in its opinion, holds it not to fall within the princi¬ 
ples of and distinguishes it from that case. But the court 
does show very clearly, that the allowance sustained by it in 

Tuohv vs. Hanlon was not a matter of right in the executor, 
* 

hut of discretion in the court, saying (p. 468) : 

“We have held, and it has been held in Maryland, 
from which we have derived our testamentary law 
* * * that an executor who has successfully de¬ 

fended a will against attack upon it, may, in the dis¬ 
cretion of the court, he allowed for counsel fees,” etc. 

There is nothing in the decision which in any respect bears 
upon the situation now before this court. After reversing the 
order appealed from in the Kengla case on the ground that 
it had been entered without authority of law, what was said 
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by the Court of Appeals concerning the situation which might 
develop after the will case had been tried, with reference to 
the right of the executor to an allowance of costs and counsel 
fees in the event he acted throughout the proceeding in good 
faith, was entirely obiter and outside of any question raised 
on the appeal or discussed by counsel in their briefs. That 
this is perfectly clearly will he perceived by a glance at the 
decision, and it is respectfully submitted that neither this 
court nor any other court will be bound by such statement. 

“And therefore, this court, and other courts organ¬ 
ized under the common law, has never held itself 
bound by any part of an opinion, in any case, which 
was not needful to the ascertainment of the right or 
title in question between the parties. In Cohens vs. 
Tlie State of Virginia, 0 Wheat., 399, this court was 
much pressed with some portion of its opinion in the 
ease of Marbury vs. Madison. And Mr. Chief Justice 
Marshall said: ‘It is a maxim not to be disregarded, 
that general expressions in every opinion are to be 
taken in connection with the case in which those ex¬ 
pressions are used. If they go beyond the case, they 
may be respected, but ought not to control the judg¬ 
ment in a subsequent suit, when the very point is pre¬ 
sented. r I he reason of this maxim is obvious.’ * * * 
The cases of Ex parte Christy, 3 How., 292, and Peck 
t'tf.Jcnncss et ah,7 How.,til 2, are an illustration of the 
rule, that any opinion given here or elsewhere cannot 
he relied on as a binding authority, unless the case 
called for its expression/' 

Carroll vs. Carroll's Lessee, 16 How., 287. 


Indeed, it is to be fairly assumed that the justice writing 
the opinion in the Kengla case had, through oversight or 

« on the part of counsel, entirely overlooked 
the fact that a new Code of Laws, then but shortly in exist¬ 
ence, had completely changed the testamentary system and 
probate practice in this District. 




The lower court, in speaking to this point, said (Rec., p. 
24): 

“It was not necessary for the Court of Appeals to 
consider, in deciding the Kengla case, the effect of sec¬ 
tion 143, or to consider its effect upon the sections of 
the act of Maryland of 1798 above referred to. The 
court simply pointed out that the case then before it 
did come within the principle announced in the Tuohy 
case.” 

If it is a fact that a new testamentary system and probate 
court procedure was inaugurated in the District of Columbia 
on January 1, 1902, by the adoption of the Code, which sys¬ 
tem materially and in many respects changed the prior exist¬ 
ing conditions and laws, then we submit that the decision of 
Tuohy vs. Hanlon is no longer the law in this District, because 
the decision in that case as to the allowances in question was 
based explicitly and distinctly upon this court’s view of the 
Maryland statute in force up to the date the Code went into 
effect, as shown by the following quotation from the opinion: 

“The subject-matter was regulated by two sections 
of the act of Maryland of 1798, ch. 101, which is the 
basis of all our testamentary law, and which is sub¬ 
stantially in force to this day in the District of Colum¬ 
bia (1901). Sub-chapter 15, section 17, of that act 
provides that, upon the trial and determination of any 
issues,‘the Orphans’Court may award costs to the party 
in their opinion entitled thereto;’ and sub-chapter 10, 
section 2, provides that an executor or administrator 
may in his account have ‘allowance for costs and for 
extraordinary expenses, not personal which the court 
may think proper to allow, laid out in the recovery or 
security of any part of the estate.’ 

“Under one or other, or both of these sections, the 
Court of Appeals of Maryland has found the authority 
for the allowance of counsel fees in the cases cited in 
which they have been allowed.” 
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If the law has been radically changed by the adoption of 
section 143 of the Code, which only authorizes an award of 
costs against the unsuccessful party in will contests, and the 
only other provision of the Code authorizing an allowance for 


costs, attorneys fees, and extraordinary expenses incurred 
during the course of administration is found in section 365, 
relating to the passage of an executor’s account after he has 
administered the estate, and setting out the various allowances 
for which credit may be given him in said account, do not 
these express provisions of the statute under well-known rules 
of construction exclude any idea of authority in the Probate 
Court to make allowances under other circumstances than 
those mentioned in the statute? Certainly, so far as costs are 
concerned, such allowance would be in direct contravention 
of the language of the statute. To award counsel fees the 
court must act against the implied authority conferred by 
the Code, and contrary to all decisions as to the powers of a 
court not acting under authority of a statute. 


V. 

Decisions from Other Jurisdictions Bearing upon This Case . 


The only decisions from other jurisdictions mentioned in 
the brief of appellants as supporting their contention, which 
are not actually based upon the construction of State statutes 
expressly authorizing allowances in cases of this kind, are 
those found in Tennessee and Kentucky. Wherever the court 

t li e provisions of statutes, the de¬ 
cisions, so far as we have been able to ascertain, are in favor of 
the appellee, and expressly deny the existence of any duty on 
the part of an executor of an unprobated will to defend that 
will against attack and his right to an allowance out of the 
estate for his expenses so incurred. 

The argument advanced by caveators is so completely 
answered by the decision of the Court of Appeals of New 



41 


York in the case of Dodd vs. Anderson, 197 N. Y., 466, that 
we deem it necessary to quote said decision at length: 

“* * * The question certified, when reduced to 

the concrete terms which cover the issue tendered by 
the complaint, is whether one who is nominated as an 
executor in an instrument which, in the court of first 
instance is judicially declared to be invalid as a will, 
can maintain an action at law against the administra¬ 
tor of the decedent to recover the moneys expended in 
the unsuccessful attempt to procure the probate ot the 
invalid instrument. In the case at bar the surrogate s 
court decided that the paper propounded for probate 
by the plaintiff was not a valid will. The decree en¬ 
tered upon that decision stands unreversed. The sur¬ 
rogate’s court, proceeding further upon the theory that 
the decedent died intestate, appointed an administra¬ 
tor of the estate, who duly qualified and entered upon 
the performance of his duties. The plaintiff, recog¬ 
nizing the validity of the proceedings in the surro¬ 
gate’s court, presented a claim to the a( \ minl ^ tr ^ r 
for the moneys expended in the unsuccessful effort to 
prove that the decedent had left a valid will. The 
administrator rejected the claim. Can the plaintiff 
now maintain an action at law against die administra¬ 
tor to recover for these expenditures. That is the real 
question presented by this appeal. 


“The theorv upon which the complaint has been 
sustained in the courts below is that a person who is 
named as executor in a paper purporting to be a will 
should not be compelled to decide in advance whether 
he will renounce the trust which has been reposed in 
him, or accept it at the risk of being charged with the 
costs and expenses of a contest if the paper is judicially 
declared to be invalid as a will; that when he acte in 
good faith and with due diligence, his fidelity to duty 
should not lie rewarded with pecuniary loss; that the 
attempt to probate the will is for the benefit of the 
estate, being made either upon the express or imp led 
direction of the testator, and implying a correlative 
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promise that the estate shall reimburse the executor for 
all necessary or reasonable expenditures made or obli¬ 
gations incurred in that behalf. The argument is in¬ 
deed persuasive; but is it sound? That it is not with¬ 
out the support of respectable authority must be con¬ 
ceded. Taylor vs. Minor, 90 Ky., 544; 14 S. W., 544; 
Lassiter vs. Travis, 98 Tenn., 380; 89 S. W. 226; 
Phillips vs. Phillips, 81 Kv., 328; Hazard vs. Engs, 14 
K. 1.^5; Woerner, Am. Law of Administration, 2d. ed. 
sec. 518; Henderson vs. Simmons, 33 Ala., 291, 70 
Am. I)ec*. 590; but these authorities are based upon as¬ 
sumptions which we believe to be fundamentally fal¬ 
lacious. They are necessarily predicated upon the 
theory that one who, in good faith, otters for probate a 
paper purporting to be a will, acts for the benefit of 
the estate, and thus becomes legally entitled to reim¬ 
bursement for his expenditures necessarily or reason¬ 
ably incurred. That is a theory, however, which is 
utterly irreconcilable with certain elementary princi¬ 
ples which underlie the law relating to the adminis¬ 
tration of decedents estates. Since these principles 
are established beyond dispute, they may be most suc¬ 
cinctly stated in the form of legal aphorisms. (1) 
There can la* no executor where there is no will. (2) 
l nless a will is admitted to probate, there can be no 
letters testamentary. (3) Until letters testamentary 
or of administration are issued upon the estate of a 
decedent, there is no legal representative of the estate. 
(4) Although a person is nominated as executor in a 
paper purporting to be a will, he is under no legal 
obligation to accept. 

As a will is the only source of an executors power, 
and letters testamentary are the only evidence of his 
authority (Hartnett vs. Wandell, 60 N. Y., 346; 19 
Am. Rep. 194), it must follow’ that, when the former 
is never established, and the latter are never issued, he 
who assumes to act as executor is merely a volunteer, 
who has assumed the risk of having his acts repudiated 
by the courts of competent jurisdiction. It may be 
admitted that one who is named as executor and de¬ 
sires to qualify rests under a moral obligation to offer 
the putative w’ill for probate, but it is not an impera- 
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tive legal duty. That may be done by a devisee, lega¬ 
tee, creditor, or any other person interested in the es¬ 
tate. Code Civ. Proe. sec. 2614. When a person who 
is named as executor in such a paper offers it for pro¬ 
bate and is met with a contest, he has before him two 
alternatives, either of which he may adopt. He may 
cast the burden of the contest upon those who are to 
he benefited by the probate of the paper, or he may 
assume the burden himself. If he pursues the latter 
course, he must be deemed to act with knowledge of 
the well-established legal rule that even a de jure exec¬ 
utor cannot hind the estate* which he represents by 
any contract of his own making, and that any liabil¬ 
ity which he incurs or expenditure which he makes 
under such a contract is regarded as his personal obli¬ 
gation until it has been allowed to him upon the judi¬ 
cial settlement of his accounts. Austin vs. Munro, 47 
N. Y., 360; Ferrin vs. Myrick, 41 N. Y., 315; Van 
Slooten vs. Dodge, 145 N. Y., 327; 30 N. E. 950; 
Parker vs. Day, 155 N. Y., 383; 49 N. E. 1046; 
O'Brien vs. Jackson, 167 N. Y., 31; 60 N. E. 238. If 
one who is actually an executor under a valid w T ill 
cannot bind the estate by his executory contracts, we 
are at a loss to know upon w hat theory it can he done 
by one who assumes to act under a paper w T hich is 
never admitted to probate as a w ill. When, upon his 
own responsibility, he joins issue w ith the contestants 
of the paper which he offers for probate, he must be 
deemed to do so with the knowledge that he may be 
beaten in the contest. This responsibility and risk he 
may avoid, as we have seen, by transferring the bur¬ 
den of the contest to those who are beneficially inter¬ 


ested in procuring probate, or by demanding indem¬ 
nity from them. His neglect to protect himself by 
either of these safeguards must logically result in his 
personal liability for any pecuniary obligations which 
lie creates. When a contest entered into under such 
circumstances results adversely to him, he alone is 
legally answerable to those whom he has employed to 
fight iiis battle. This may appear to be a harsh result, 
but it is inevitable under the law r as it stands. Any 
other rule would he clearly unjust and equally harsh; 
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fnr it would cast the financial burden of a contest upon 
those who win it. Under such a system, an heir or 
distributee might establish his right to the estate only 
to realize that it had been heavily charged or entirely 
absorbed by the putative executor s fruitless attempt 
to establish a will. If we assume that, under the rule 
(barging executors with personal liability upon their 
contracts made in unsuccessful attempts to pro¬ 
cure probate of alleged wills, many persons who are 
named as executors will decline to serve, it is equally 
lair to assume that, if the contesting heirs or distribu¬ 
tees of estates must purchase success at the cost of pav- 
lI1 *n i 1 lawyers on both sides of the controversy, few 
will be found who have the courage or the resources 
to contest illegal wills. When these two opposing 
rules are measured by the test of reason, it will be 
seen that, when one who is named as executor is con- 
liontrd with a contest, he may, without loss to him¬ 
self place the responsibility upon those who will he 
benefited if the paper is admitted to probate as a will. 
Hut those who contest the probate stand upon different 
ground I hey cannot avoid the contest without re- 
Unquishing that which may rightfully belong to thorn 
We are therefore inclined to think that even- eonsid- 
( ration of expediency, no less than the logic of the set- 
tlcl law relating to the administration of decedents' es¬ 
tates, requires us to hold that one who makes an un¬ 
successful attempt to procun* probate of an alleged 
will cannot charge the expenditures incurred by liim 
against the estate. This view has been adopted in a 
number of cases in sister states. Brown r*. Vinvard, 
ail. Eq., 4bl; Andrews rg. 11 is Administrators, 7 

7 ” rown vs - Eggleston, 53 Conn, lit)* 

1 Atl. 321; Kopp< nhaffer ?vr. Isaacs, 7 Watts’ 170; 

k< i' I^ ppea !; 9 ^ I>H - 401 ; R°y«-’s Appeal, 13 Pa.’, 

m fS S- 7(5: Mo - ver - 

In Kelly vs. Davis, 37 Miss., 76, the court said: 

“The next question is whether an executor or admin- 
lstrator with the will annexed has the right to charge 
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upon the estate or against the interest in it of the par¬ 
ties contesting the will, fees paid to counsel and other 
expenses incurred in the litigation to establish the will, 
if the result of the litigation be that the will is set aside. 
If the will should be established by the litigation, it 
appears to be just that such expenses should be borne 
bv the estate, because they would be beneficial to the 
parties interested, and to charge them upon the assets 
in the executor’s hands would be but to charge them 
upon the parties for whose benefit the litigation was 
conducted and whose interest would be promoted by 
the establishment of the will. But quite a different 
reason is applicable to the case of a litigation conduc¬ 
ted by the executor which results in setting aside the 
will. In such a case, the litigation is against the in¬ 
terests of the parties rightfully entitled and the ques¬ 
tion is whether such parties should pay the expenses 
of a litigation against their interest and in which they 
have been successful? We can perceive no principle 
of justice or rule of judicial proceeding upon which 
such parties should be so charged. The parties con¬ 
testant are the executor and the legatees, seeking to 
establish the will, on the one side, and the heirs at law 
and distributees, on the other; the affirmation of the 
issue being upon the former. To allow the party fail¬ 
ing to maintain his suit, his costs and expenses against 
the adverse party, who was without fault, and had 
merely defended his just right against an unjust and 
unlawful claim asserted against it, would be unknown 
to judicial procedure. The result of the litigation 
establishes that he has but defended his lawful right 
against an unjust claim asserted against it; and yet 
under the rule contended for, he is compelled to pay 
not only his own expenses for counsel fees and other¬ 
wise, but those of his adversary incurred in an effort to 
deprive him of those rights. Such a rule would be 
most unjust and oppressive, and the effect of it would 
be that frequently, though the heir or distributee suc¬ 
ceeds in establishing his right, he would receive little 
or no benefit from the estate which belongs to him, be¬ 
cause it would be heavily charged, if not entirely ab¬ 
sorbed, by charges incurred by the executor in en- 
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deavoring to deprive him of it entirely. Such a rule 
would tend to deter heirs and distributees from con¬ 
testing illegal and unjust wills; for their own expenses 
in the litigation, which are generally onerous in such 
cases, they would have to pay at all events; and if suc¬ 
cessful, their property would be charged with all the 
expenses of the adverse party. Thus, they would cer¬ 
tainly be compelled to bear a considerable expense on 
their own account, with a strong probability, if the 
estate was not very large, that they would ultimately 
receive nothing from the property to which they had 
established their right in the litigation. Such a con¬ 
troversy would not be worth pursuing. * * *” 

The court has been advised by appellants that the ques¬ 
tions raised by this appeal are already before it in the pending 
case of Hutchins et al. vs. Hutchins, No. 2888, January 
Term 191b, and have suggested that arguments made in 
the brief for appellees in that ease will doubtless be pre¬ 
sented by appellee in this ease. It is not true that the posi¬ 
tion taken by appellees in the Hutchins case inspired the 
resistance to appellants’ claim in this case, but it is true that 
the appellee in this ease has made use of portions of the 
argument contained in the very able brief of Mr. William 
(1. Johnson, on behalf of the appellee in the Hutchins case, 
for which due acknowledgment is here made. An examina¬ 
tion of the eases cited in the brief of appellants in the 
Hutchins ease, as well as the brief of appellants in this case, 
will show that in most every one of said cases the situation 
was different from that here, in that the application for 
costs and expenses was made after the probate of the will, 
and based upon the express provisions of state statutes. Two 
of the eases referred to. however, in appellants’ brief in the 
Hutchins case, that of In re Estate of Soulard, 141 Mo. 642, 
and Wills vs. Spraggins, 8 Gratt. 555 (Va.), deal with a 
testamentary system very similar to that provided for in the 
Code, and in both of said cases the court held that the allow- 
ances in question were improper. 
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In Mr. Johnsons brief on behalf of appellee in the 
Hutchins case, particular attention is called to these two 
cases, which are o tensivelv quoted from, one of them bee;'li¬ 
ning at page 25 of his brief, and the other beginning at 
page 82 of his brief. These two cases strongly suppoit the 
position taken by appellee in this case, but the quotations 
from them are so lengthy that we will content ourselves 
by referring to the cases by name, and Mr. Johnsons brief 
for reference to the portions thereof which are in point. 

In Doan vs. Herod, 56 Ind. App., 663, the court said: 

“* * * The question is, Can one named executor 
in a purported will, who in good faith seeks to estab¬ 
lish it, and engages counsel to defend the validity of 
the will when its probate is objected to, bind the estate 
to pay for the services of such counsel, where the re¬ 
sult of the probate proceedings is to declare the will 
invalid? * * * The executor not having qualified 
and no letters testamentary having been issued to him, 
he was not the official representative of the estate, with 
power to bind it as an officer of the court. The will 
having been found invalid, the services rendered in 
its defense did not inure to the benefit of the bene¬ 
ficiaries named therein. In spite of these facts ap¬ 
pellant asserts that services were rendered to the 
estate, in that all matters relating to it were thor¬ 
oughly investigated, and also argues that the executor 
should have the same right to bind the estate for 
counsel fees expended in defending a will before pro¬ 
bate as he has after probate, if he acts in good faith. 
This latter contention is supported from authorities 
where the duties of an executor are those imposed by 
the common law but the rights and powers of an 
executor at common law are much greater than under 
our statutes.” (The court quotes three pages from 
Dodd vs. Anderson, 197 N. Y., 466, and approves of 
the case and affirms the action of the court below in 
disallowing the charge for counsel fees.) 
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In Reimer’s Estate, 159 Pa., at page 222, the court said: 

”* * * r n iere is not the slightest merit in the 

third assignment relating to the payment of attorney’s 
fees for defending the will. It has been decided over 
and over again that the costs, including counsel fees, 
for the trial of issues devisavit vel non, cannot he 
charged to the estate unless it is benefited thereby; 
Kopenhafer vs. Isaacs, 7 Watts., 170; Mumper’s Ap¬ 
peal, 8 W. & S., 441; Scott’s Estate, 9 W. & S., 98; 
Yerkes’ Appeal, 99 Pa., 401.” 

One named as executor in a pretended will, which proved 
to be a forgery, is, as against the widow and heirs, not en¬ 
titled to an allowance for counsel fees incurred in endeavor¬ 
ing to uphold such instrument. 

Sheetz’s Appeal, 100 Pa., 197. 

Whitaker’s Estate, 38 Phila. Leg. Int., 402. 

In Bergdoll’s Estate, 11 Pa. Dist. R., 099, it was held that 
such allowances to executors could not be made, unless per¬ 
haps when the will was sustained. 

In Andrews’ Executors vs. His Administrators, 7 Ohio 
State, at page 152, the court said: 

“* * * It seems to us therefore that the executor 
in case of a contest of a will, may properly throw the 
burden of sustaining the contest on his codefendants, 
the legatees or devisees; or if they require his active 
participation in the contest, he may exact from them 
such guaranties as will insure his safety. Such a 
course will always throw the expenses of the contest 
upon those for whose benefit it is to be maintained; 
while on the other hand, to hold the executor bound 
to maintain the contest, and therefore, to allow him 
to charge his expenses against the estate in cases where 
the will is found to be invalid, results in the obvious 
and gross injustice of exonerating from the burdens 
of the contest those who alone had an interest in 
maintaining it, and who are adjudged to have been 
in the wrong, and casting the whole expense of a 
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proceeding, alike against their rights and their in¬ 
terests, upon the innocent heirs at law. * * *” 

In Mover vs. Swygert, 125 Ill., at page 276, the court said: 

“* * * The point made, it was error to render a 

decree for costs against the party claiming to be ex¬ 
ecutor in the will that was set aside, is disposed of by 
the decision of this court in Shaw vs. Moderwell, 104 
Ill., 64, * * 

In the case last named the court said: 

“* * * Much of what defendant expended in 

what he terms defending the trust funds in his hands, 
was expended in behalf of the personal interests of the 
devisees named in the will. That was annulled and 
set aside, and he must look to them to he reimbursed 
for such expenditures.” 

Brown vs. Eggleston, 53 Conn., 110, was an action against 
administrators of an intestate estate for services rendered in 
litigation concerning two alleged wills. The court said: 

“* * * If the title to the estate or any portion 

of it was in dispute, and expenses were incurred by 
the administrators in defending it, it might be truth¬ 
fully said that such expenses were incurred for the 
estate, and they might well be recovered of the estate 
under this statute. But no one will presume to claim 
that expenses incurred in attacking the estate or its 
title should be paid from it. It does not appear 
whether the expenses allowed were incurred in en¬ 
deavoring to establish the proposed wills or in resist¬ 
ing them. If the former, as they may have been, 
then they were incurred in a wrongful attempt to 
divert the estate from its legal course, and they should 
not have been allowed. If the latter, then they were 
incurred voluntarily, by parties interested in defeat¬ 
ing the proposed wills, and before administration 
granted. Although such action may have been in 

7a 
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the interest of the estate, yet the persons so acting 
had no power to hind the estate, because they were 
not legally authorized to represent it. * * 

Brown c*. Vineyard, Bailey’s Equity (S. C.), 450, was an 
action by the administrator of Charles Butler against one 
named as executor in a will propounded as Butler’s will, but 
subsequently set aside. The bill was for an accounting, and 

the court said: 


“The fourth and fifth exceptions are, that the com¬ 
missioner has disallowed the fees paid to counsel for 
defending the will, and has also disallowed the usual 
fee to the defendant's solicitor in this suit. . 1 think 
the reasoning of the commissioner conclusive as to 
these exceptions. If the defendant has any equity 
to he reimbursed the expenses of litigating the will, it 
is against the legatees for whose benefit lie was liti- 
( r a tin< r and not against the present complainant. As 
To the expenses of the present suit, I perceive no 
claim that any other defendant, who has unsuccess¬ 
fully litigated a hostile suit, would not have These 
exceptions must, therefore, he also overruled. 

In the Estate of Olmstead, 1*20 Cal. 44<, the will was re¬ 
jected and denied probate and counsel fees of proponents 
were ordered to he paid out of the estate. The statute (Sec. 
1720, Code Civ. Proc.) provided : 

“When it is not otherwise prescribed in this title, 
the superior court or the supreme court on appeal, 
mav. in its discretion, order costs to be paid by any 
party to the proceedings, or out of the assets of the 
estate, as justice may require.’ 


The court said: 

“Attorneys' fees are not in any proper sense a part 
of the costs in a case. ‘The measure and mode of 
compensation of attorneys and counselors at law is 
left to the agreement, express or implied, of the 


parties.’ (Code Civ Proc., sec. 1021.) The legisla¬ 
ture has in certain enumerated cases provided for the 
recoverv of attorneys' fees. Had it intended that they 
should he recovered in instances like the present, we 
mav reasonably infer that the statute would have so 
declared. * * * We are of opinion that counsel 

fees are not allowable under section 1720 of the Code 
of Civil Procedure, and as we find no other provision 
under which the allowance can he upheld, we recom¬ 
mend that the cause he remanded with directions to 
modify the judgment below by striking out the 
* * * attorneys’ fees. * * *” 

And this is true although the opposition was made in good 
faith. 

In re Hite, 155 Cal., 448. 

In Brown, Executor, vs. Corey, 184 Mass., 249, the court 
had under consideration the statute which provided that: 

“In cases contested either before a Probate Court or 
before the supreme court of probate, costs in the dis¬ 
cretion of the court may he awarded to either party to 
he paid by the other, or to either or both parties to he 
paid out of the estate which is the subject of the con¬ 
troversy, as justice and equity may require.” 

Public Stats., c. 156, sec. 35. 

In passing upon an application for allowance out of the 
estate, counsel fees and costs incurred in a contest over the 
will, the court said: 

“* * * j n v j ew 0 f the history of the statute we 

are considering, and of the adjudicated cases, we are 
of opinion that the court has not the power in con¬ 
tested probate cases to award counsel fees or other 
expenses as ‘costs’; and therefore that the presiding 
justice rightly ordered that the legal taxable costs only 
should he paid out of the estate. 

“It is further contended that the court has this 
power independently of the statutes. It is the com- 




mon practice, in I»ills for instructions by executors 
or trustees, and in other cases, where the suit is 
brought to solve ditficnlties created bv some ambiguity 
or obscurity in a will or other instrument, to allow 
costs, taxed as between solicitor and client to be paid 
out of the estate or fund which is the subject of con¬ 
troversy. I>nt cases of this character have no applica¬ 
tion to probate proceedings under our system. The 
express provisions of the statutes as to costs exclude 
an\ power in the court to adopt and apply any rule of 
co<ts contrary to those provisions." 


In the case of Morrill, Executor, vs. Wiseman, a similar 
decision was made on the same day in Middlesex as in the 
above case. In this last case the attorneys for the appellees 
moved that the court in its discretion order that the costs and 
expenses of the appellees, including reasonable counsel fees, 
be paid out of the estate. I he judge was of the opinion that 
the appellees should he allowed taxable costs to he paid out 
of the estate, and that the appellees should he paid counsel 
fees in the sum of $150 out of the estate; hut being in doubt 
as to whether it was in the power of the court to make such 
order as to counsel fees, the cpiestion was reserved for the 
consideration of the full court. Morton, C. J., said ; 

“1 his case is governed by Brown vs. Corey, supra. 

Taxable costs onlv allowed." 


W e respectfully submit: 

first. That the testamentary system and the powers and 
authority of the Probate Court in the matter of award of 
costs, expenses and counsel fees to named executors in a 
will which has been set aside as null and void, have been 
radically changed and modified by the provisions of the 
Code, and that under the Code no such allowances can be 
made, whether the named executors acted in good faith 
not. 


or 




Second. That section 143 of the Code, which now con¬ 
trols, expressly prohibits the allowance of costs in a trial of 
a will case except as they may be awarded against an un¬ 
successful party. 

Third. That under the law of the land and under every 
reasonable intendment and construction of the provisions 
of the Code, the court is without authority to award expenses 
and counsel fees to the unsuccessful parties in the trial of a 
will ease. 

Fourth. That the named executors in the will which was 
set aside had reasonable grounds for believing before they 
offered said will for probate that the testatrix therein named 
was of unsound mind, and that, therefore, their action in 
defending said will was voluntary and they assumed the 
risk of an adverse decision against their contention. 

We respectfully submit for the reasons stated in this brief 
that the decree appealed from should he affirmed. 

GEORGE E. HAMILTON, 

JOHN J. HAMILTON, 

Attorneys for Appellee. 




